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01. Background and Overview

1. The Additional Learning Needs and Education Tribunal (Wales) Bill (the Bill) was
introduced by Alun Davies AM, Minister for Lifelong Learning and Welsh Language (the Minister) on 12
December 2016.

2. The Bill proposes to replace the current Special Educational Needs (SEN) framework with a
reformed system based on Additional Learning Needs (ALN).

3. The Explanatory Memorandum (EM) details three overarching objectives of the Bill:

— a unified legislative framework to support all children of compulsory school age or below
with ALN, and young people with ALN in school or further education (FE);

— anintegrated, collaborative process of assessment, planning and monitoring which
facilitates early, timely and effective interventions; and

— afair and transparent system for providing information and advice, and for resolving
concerns and appeals.’

4. The EM states that the Bill's provisions are based on ten core aims established by the Welsh
Government, in order to meet these three objectives:

— The introduction of the term Additional Learning Needs (ALN);
— AOto 25 age range;

— A unified plan;

— Increased participation of children and young people;

— High aspirations and improved outcomes;

— Asimpler and less adversarial system;

— Increased collaboration;

— Avoiding disagreements and earlier disagreement resolution;
— Clear and consistent rights of appeal; and

— A mandatory Code.2

S. A Regulatory Impact Assessment (RIA) is contained in the EM, which presents the estimated
costs and benefits resulting from the Bill.

6. The Committee took evidence from the Minister on the financial implications of the Bill on 8

1 Explanatory Memorandum, paragraph 3.3
2 Explanatory Memorandum, paragraph 3.5-3.16


http://www.assembly.wales/laid%20documents/pri-ld10862/pri-ld10862-e.pdf
http://www.assembly.wales/laid%20documents/pri-ld10862-em/pri-ld10862-em-e.pdf
http://senedd.assembly.wales/documents/s59470/8%20February%202017.pdf
http://senedd.assembly.wales/documents/s59470/8%20February%202017.pdf

02. Summary of additional costs and benefits of the Bill

7. The RIA compares the costs of two options:

— Option one — Do nothing, and

— Option two — Introduce legislation to improve the current Special Educational Needs (SEN)
system to reduce existing conflict in the system and improve outcomes for young people
with additional learning needs (ALN).3 This is the Welsh Government’s preferred option.

8. The EM states that in 2015-16, 107,668 out of 477,549 pupils had SEN.* The Welsh
Government estimates that the current system will cost £365.4 million in 2016-17, with the majority
of costs (£324.6 million) falling on local authority education services and schools.s

9. The preferred option to introduce legislation incurs expenditure in the form of transition costs
amounting to £12 million and increases ongoing costs for some organisations (health boards, further
education institutions, Estyn and the Welsh Government) by £1.1 million.

10.  The Bill proposes replacing the existing SEN and learning difficulties and/or disabilities (LDD)
plans with a statutory Individual Development Plan (IDP) for those with additional learning needs. The
EM identifies cost savings for local authority education services in terms of fewer disagreements
regarding decisions relating to assessing and issuing IDPs than is currently the case with statements
and fewer decisions appealed to the Special Educational Needs Tribunal Wales (SENTW).¢ The original
RIA states that there is potential for the Bill to generate net savings of £14.2 million between 2017-18
and 2020-21 (excluding transition costs).?

11.  The Minister subsequently wrote to the Chair of the Children, Young People and Education
had resulted in a number of changes to the figures included in that document. These revisions
impacted on the estimated overall savings flowing from the implementation of the Bill, reducing the
£14.2 million net savings specified in the RIA to £12.8 million over the four-year period 2017-18 to
2020-21.

12. When the Committee asked whether the Bill had been driven by the anticipated cost savings,
the Minister said:

“I don’t want it to be seen as a way of changing the system just to save money.
What [ want to see is that this Bill is seen as something that transforms the
system and changes the experience of learning.”s

13.  Addressing the revised RIA figures which were included in his letter of 7 February 2017, the
Minister said he considers “that these figures are robust and that they are figures that you can

2

depend upon”.?®

3 Explanatory Memorandum, Chapter 8

4 Explanatory Memorandum, Table 2, page 118

5 Explanatory Memorandum, paragraph 8.15

6 Explanatory Memorandum, paragraph 8.203

7 Explanatory Memorandum, page 87

8 Record of Proceedings, Finance Committee, 8 February 2017, paragraph 6
9 Record of Proceedings, Finance Committee, 8 February 2017, paragraph 12
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14. The Minister told the Committee that following the identification of errors in the RIA he would
be looking to revise the RIA at subsequent stages in the Bill process. He advised that “we’re not just
publishing the RIA here and then letting it be; we review the RIA as we move forward”.1

15. Inevidence to the CYPE Committee, the Minister indicated that transformation activity which
would be required alongside the provisions in the Bill may go on beyond the timescales recorded in
the RIA. He stated:

“We published an RIA for the period of this Assembly until 2021. We’re seeking
to do two things... To create different structures and different processes, and to
do that with the legislature changes that we’re debating and discussing this
morning. We're doing it through a transformation programme, which is about
the culture change we spoke about earlier — it’s about the training, it’s about
enabling people and creating capacity within the system — and then we’re
seeking to deliver that consistently across the face of the country, and to do that
bilingually. Now, will we achieve all of that within the four years? I think that’s
pretty unlikely.”

16. On 7 February 2017, the Minister announced® plans for an investment of £20 million to:

“support ALN learners in a range of ways over the next five years, including
helping the education sector transfer to [the] new system set out in the Bill,
encouraging organisations to work closely together, developing the workforce
and raising awareness of ALN.”

17.  The Minister told the Committee that the £20 million additional funding related not only to the
Bill, but also to wider transformation activity. He continued:

“...this Bill is part of the process of transformation, and what I have tried to
focus on during the discussions that we’ve had is that we want to transform the
system, and as part of that, I've pledged and have made a clear commitment to
the Assembly that we will be funding the changes. Now, the changes do go
beyond the Bill. It’s part of the process, but not the process in its entirety. So,
what we’re trying to do in this new package of £20 million is to ensure that we
invest in people, and invest mainly in the people, truth be told, but also ensure
that we can expand and strengthen, if you like, the kind of systems that we
have. So, the funding is new, but [ want to make it clear that even though this is
new funding, part of the funding is part of the £100 million that Kirsty Williams
[Cabinet Secretary for Education] has already announced for education. So, it’s
part of the education budget.”

18.  The Minister wrote to the Committee on 8 March 2017 outlining how the £20 million funding
will be allocated to facilitate and support the implementation of the Bill. The letter also confirmed that
£10.1 million of the £20 million programme will be drawn from the additional £100 million

10 Record of Proceedings, Finance Committee, 8 February 2017, paragraph 12
11 Record of Proceedings, Children, Young People and Education Committee, 12 January 2017, paragraph 341

14 Record of Proceedings, Finance Committee, 8 February 2017, paragraph 17
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investment announced by the Cabinet Secretary for Education to improve school standards,'s whilst
the remaining £9.9 million is based on planning assumptions that the ALN budget line is maintained
atits current level until 2020-21.1¢

19. The Committee queried why the additional funding is necessary, given that the RIA identifies
savings. In response, the Minister said:

“As we change the system, as the RIA states, we do foresee some savings to
different bodies. However—however—because this element of the wider
transformational process shouldn’t be taken in isolation and shouldn’t be taken
in isolation from the overall transformational programme, which will not be
cost-neutral or which won’t be about savings—it’s about changing the
system—then we’re not looking at savings in the way of releasing additional
resources and cash to a local authority to do other things with, for example.
What we’re doing is seeking to streamline the system to invest those savings
back in the system to deliver transformational change. So, if you isolate the
different elements of this programme, then you don’t get the full picture. But we
deliver the Bill, we deliver the legislative change, we deliver a new statutory
system—that will create some savings, as outlined in the impact assessment;
those savings are then reinvested in a wider transformational programme,
which has now seen additional investment from Government.”

Committee view

20. The Committee notes that errors in the RIA resulted in a reduction in the anticipated savings
which would be achieved by implementing the Bill's provisions and acknowledges the Minister’s
assurances that the revised financial information is robust. However, the Committee is disappointed
that these errors were not identified prior to the Bill's introduction and only notified to the Committee
the day before it took evidence from the Minister, which had an impact on its ability to robustly
scrutinise the financial implications of the Bill.

21. The Committee acknowledges that there is scope for savings in terms of staff time spent
statementing learners and dealing with appeals, and supports those savings being reinvested in the
ALN system.

22. The Committee recognises that the Welsh Government’s ambitions to overhaul the system for
supporting pupils with ALN extend beyond the Bill itself, however, it believes that the cost of
implementing the Bill was underestimated when it was introduced. Therefore, the Committee
welcomes the additional £20 million funding, which should assist in delivering the Bill’'s aims. The
Committee also notes how the Welsh Government anticipates allocating this funding to support ALN
transformation as outlined in the Minister’s letter of 8 March 2017. The Committee recognises that
the wider context of transformational change makes it more challenging to categorise costs,
however, the lack of clarity surrounding the funding necessary to directly support and facilitate the
implementation of the Bill makes it difficult for the Committee to undertake the robust financial
scrutiny it strives to achieve.

15 Welsh Government, Press Release, 20 October 2016

17 Record of Proceedings, Finance Committee, 8 February 2017, paragraph 93
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23. The Committee notes from the letter of 8 March 2017 that £9.9 million of the £20 million
additional investment is reliant on future year budget allocations and that the Minister’s spending
intentions are subject to change as the work of the ALN Strategic Implementation Group develops.
The Committee intends to monitor and review the implementation of the provisions in the legislation
asitis clear thatits financial impact is still being established and that the Minister anticipates further
transition costs beyond those identified in the RIA. As such, the Committee will be considering the
revised EM which will be published after Stage 2 proceedings.

Recommendation 1. The Committee recommends that the Regulatory Impact
Assessment is updated to incorporate the relevant revisions to figures.

Recommendation 2. The Committee recommends that there is transparency
regarding the £20 million additional funding for Additional Learning Needs and that any
revised Regulatory Impact Assessment makes clear whether additional funding is being
made available for the purposes of the Bill.
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Transition Costs

24. The RIA identifies £12 million in transition costs, comprising of £9.4 million for the Welsh
Government and £2.6 million for other organisations. The anticipated transition costs for the Welsh
Government comprise of £2.4 million costs to the Welsh Government and £7 million in transition
grants available to other organisations.®

Costs to other organisations

25. When the Minister appeared before the Committee he confirmed that the £2.6 million cost to
other organisations had been superseded by his announcement on 7 February of £20 million
additional funding. He said:

“I would anticipate and expect that yesterday’s announcement will cover much
of that £2.6 million, and if there are residual amounts required, then clearly, we
will look at that and look at trying to deliver sufficient resources on the basis of
that.”

Costs to the Welsh Government

26. The RIA identifies the following transition costs to the Welsh Government:

— £1.1 million for the second year of the ALN Innovation Fund in 2017-18;2

— £135,000 to support the ongoing work of the ALN Strategic Implementation Group between
2017-18 and 2020-21;2

— £200,000 between 2017-18 and 2020-21 on work monitoring compliance with the new
legislative requirements;??

— £300,300 over the three year period 2018-19 to 2020-21 to fund a strategic advisor to work
with local authorities and other delivery partners as they transition to the new ALN system;23
and

— £400,000 between 2017-18 and 2020-21 on developing resources and awareness-raising
activities to support the implementation of the Bill.24

27. Ateam will be employed to support the implementation of the legislation, amounting to
£558,200 in staff costs between 2017-18 and 2020-2125 and the Welsh Government will also spend
£18,000 updating guidance materials and £76,220 producing the new code of practice.2¢

ALN implementation grants

28. The Welsh Government intends to make a number of ALN implementation grants available to
facilitate the Bill's implementation, including:

18 Explanatory Memorandum, page 86

19 Record of Proceedings, Finance Committee, 8 February 2017, paragraph 78
20 Explanatory Memorandum, Table 5, page 124

21 Explanatory Memorandum, paragraph 8.32

22 Explanatory Memorandum, paragraph 8.34

23 Explanatory Memorandum, paragraph 8.35

24 Explanatory Memorandum, paragraph 8.36

25 Explanatory Memorandum, paragraph 8.37

26 Explanatory Memorandum, paragraphs 8.38-8.39
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— £5.2 million between 2017-18 and 2020-21 through the ALN implementation grant for local
authorities;

— £280,000 ALN Grant funding for Further Education Institutions (FEls) between 2017-18 and
2019-20;

— £101,000 available to the SENTW in 2018-19;
— £14,000 for Local Health Boards (LHBs) in 2018-19; and
— £225,000 to Estyn between 2018-19 and 2019-20.%7

29. When asked whether there was any accounting for contingency within the transition grants,
the Minister said he hoped that the additional £20 million announced on 7 February would enable
investment in real change more quickly. He continued:

“...I'm confident that we have the numbers available to us and that we have the
funding and resources available to us, but, clearly, if in future years it becomes
apparent that we need additional funding, then I've got no issue at all with
seeking that additional funding.”

30. Interms of how the ALN grant funding will be distributed, the Minister told the Committee that
he “wouldn’t want local authorities to have to go through an application process”.?® The Welsh
Government official accompanying the Minister explained:

“Our current thinking there is to keep the bureaucracy at an absolute minimum
in relation to that, to develop a formula-based allocation. Our thinking is
probably not to use data on current SEN levels, because one of the reasons that
we’re seeking to legislate is that we know that that differs in terms of different
approaches and different policy applications in different local authorities. So,
potentially, on a population-type basis, but we’ll work with finance colleagues
within local authorities to find a fair distribution method and keep it to a
minimum in terms of bureaucracy—no large-scale application process and
funding where we see it being needed.”s

31. The Minister also indicated that he would not anticipate other organisations such as FEls, Estyn
or LHBs having to make a grant application.3

32. The Minister confirmed in his letter of 11 April 2017 to the CYPE Committee that:

“The £20 million implementation funding will be administered through grant
funding, which is standard practice. However, it must be an appropriate and
proportionate process. I envisage a grant allocation rather than a grant
application process, but one that is based on clear criteria around what we
expect of partners.”s2

27 Explanatory Memorandum, Table 72, page 293

28 Record of Proceedings, Finance Committee, 8 February 2017, paragraph 70

2% Record of Proceedings, Finance Committee, 8 February 2017, paragraph 72

30 Record of Proceedings, Finance Committee, 8 February 2017, paragraph 47

31 Record of Proceedings, Finance Committee, 8 February 2017, paragraphs 74-76
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Developing learning plans for post-16 learners

33. Under the existing regime, Careers Wales is responsible for developing learning and skills plans
for learners with learning difficulties and/or disabilities entering further education. The Bill proposes
to replace learning and skills plans with IDPs and transfers responsibility to local authorities. The role
of Careers Wales will change from developing learning and skills plans to supporting local authorities
to maintain IDPs for FEl learners.® The Welsh Government will continue to fund Careers Wales during
the two year implementation period 2018-19 to 2019-20, at a cost of £709,400.34

34. The Minister confirmed that, whilst funding will be transferred from Careers Wales to local
authorities for further education placements, no decision has been taken to ring-fence this funding.
He said:

“I have no view on that at the moment, and I want to have that conversation
with people, but I do have worries, quite honestly, because if you ring-fence a
particular amount of money, that ring fence could end up being a cap and we
don’t want that. So, I think we need to have a conversation with local
government about the sorts of financial structures that enable all local
authorities to receive the sorts of resources they need.”ss

Additional Learning Needs Co-ordinator (ALNCo)

35. The existing approach to co-ordinating support for children and young people with SEN is
through a Special Educational Needs Co-ordinator (SENCo). The Welsh Government has estimated
that each education setting employs one person in a SENCo position, at an estimated annual cost of
£65.3 million to schools, £1.2 million to Pupil Referral Units and £513,100 to FEls.3¢

36. The Billintroduces a statutory Additional Learning Needs Co-ordinator (ALNCo) role in all
education settings (other than special needs schools) and requires all ALNCos to undertake a Masters
level programme of training.3” The EM states that the establishment of the ALNCo position is not
expected to result in any additional ongoing costs due to education settings already having a SENCo
role in place.®® However, the ALNCo role will attract the most significant transition cost of the Bill
estimated to be £9.3 million, in order to train individuals currently undertaking similar positions to the
required standard.®

37. Inresponse to questions regarding the ALNCo role, the Minister said:

“The key issue facing us in the new role of the ALNCO is to ensure that they
have continuing professional development and that they have the training
available to them. That is what we’re investing in and that’s part of the
expenditure of £20 million that we announced yesterday. So, we do have an
expectation that SENCOs are within the current system, but we also recognise
that we need—not so much to fund new posts—but we do need to ensure that

33 Explanatory Memorandum, paragraph 8.173

34 Explanatory Memorandum, paragraph 8.40

35 Record of Proceedings, Finance Committee, 8 February 2017, paragraph 50
36 Explanatory Memorandum, paragraphs 8.502-8.504

37 Explanatory Memorandum, paragraphs 5.13-5.14

38 Explanatory Memorandum, paragraph 8.516

3% Explanatory Memorandum, Table 68, page 259
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they do have the expertise that they require. And, of course, the Bill doesn’t
demand full-time ALNCOs; it doesn’t make that demand on schools.”4

38. The Minister subsequently confirmed, in his letter of 8 March 2017, that £12 million of the £20
million package of support will be invested in workforce development between 2017-18 and 2020-
214

39. When asked whether there will be any mechanism to ensure that ALNCos stay within the
Welsh education system given the level of investment required, the Minister said:

“We don’t have any golden handcuffs, as it were. But we had a debate briefly, I
think, in the Chamber yesterday or last week about the devolution of teacher’s
pay and conditions to this place, which is taking place, and it might well be
that, as a part of that process, we may be able to explore some of those different
options. I have no strong views on that, but I would certainly want and
anticipate that teachers who are qualified under this system will want to stay in
Wales and practice and deliver on that... I would hope and anticipate that, by
having a system in Wales that enables teachers to teach and enables teachers
to focus in on a classroom in a way that doesn’t always happen across the
border—that it would be a better environment in which to work, and that
teachers would choose to stay and to work in Wales.”+

Committee view

40. The Committee welcomes the additional £20 million funding and acknowledges that, as a
result of this additional money, the Minister expects that implementing the Bill will be cost-neutral for
local government and other organisations within the period of this Assembly. However, the
Committee notes that £9.9 million of this additional investment is reliant on future year budget
allocations.

41. The Committee is grateful to the Minister for the information on the allocation of the
additional £20 million provided in his letter of 8 March 2017, however it is disappointed that this did
not distinguish between how the money would be broken down to cover the costs of implementing
the Bill’s provisions and the wider transformation changes. Whilst noting the Minister's comments
about the difficulty in separating these costs, the lack of such detail makes it difficult to scrutinise the
costs involved in implementing the legislation and the accuracy of the figures provided by the Welsh
Government. The Committee supports the Welsh Government’s approach to distributing
implementation grants without the burden of an application process, and notes that discussions are
ongoing as to the formula for allocating grant funding. However, the Committee is concerned that
the Bill is in danger of raising expectations and, without a clear financial steer, it questions whether
local authorities will be able to deliver the Bill’s provisions.

42. The Committee notes that the majority of transition costs are associated with the ALNCo
Masters level qualification and believes that the Welsh Government should put mechanisms in place
to retain qualified ALNCos in Wales to ensure that the benefits of such a significant investment are
fully achieved.

40 Record of Proceedings, Finance Committee, 8 February 2017, paragraph 138

42 Record of Proceedings, Finance Committee, 8 February 2017, paragraph 143
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Recommendation 3. The Committee recommends that the Additional Learning Needs
implementation grant funding provided to local authorities and other organisations should
be ring-fenced to ensure that its use specifically relates to implementing obligations from
the Bill.

Recommendation 4. The Committee recommends that the process for distributing
grants should be well considered with a view to minimising bureaucracy, whilst ensuring
value for money.

Recommendation 5. The Committee recommends that the Welsh Government
considers strategies to retain and minimise turnover of Additional Learning Needs Co-
ordinators, given the level of investment required to achieve the prescribed qualifications.
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04. Ongoing costs

43. The EM states that the total ongoing costs (excluding transition costs) for the period 2017-18
to 2020-21 equate to £532.9 million, an average of £133.2 million a year.#? In contrast, the ongoing
costs associated with maintaining the current process under option one is £545.6 million, an average
of £136.4 million a year.+

44. The RIA identifies increased revenue costs for the following four organisations:

— LHBs: £206,400 per year to fund three Designated Education Clinical Lead Officer (DECLO)
roles to support improved collaboration between health, education and social care in the
delivery of services for children and young people with ALN.45

— FEls: £23,200 per year to respond to appeals made by young people as a result of extending
the right of appeal to the SENTW to include those learners aged up to 25, with ALN and
attending further education.4

— Estyn: £43,000 per year as a result of the increase in the number of independent schools
Estyn will be responsible for monitoring.+?

— Welsh Government: £170 per year through various activities including transfers of funding
and registration costs.*8

Plans to support children and young people with additional learning needs

45. The Bill replaces the existing support plans with a single, statutory, IDP for children and young
people with SEN and LDD, aged 0-25. The Welsh Government estimates that creation of the IDP will
increase the number of learners with a statutory plan by 94,350. The RIA identifies as a key risk the:

“potential for a proportion of the additional 94,350 children, young people
and/or their parents to have increased expectations of a statutory plan
compared to their previous non-statutory plan and to challenge decisions
regarding provision.”#

46. Inresponse to concerns raised by the Committee that the significant increase in the number
of learners entitled to a statutory plan could lead to increased expectation and additional costs, the
Minister said he hoped that moving away from a statementing system which was “rooted in conflict”
to an IDP process which is open to everybody would raise expectations.s® He added:

“By moving away from that, I hope that we are releasing resources in the way
that we’ve already described. But we’re also enabling support to be delivered in
a more coherent way. So, we don’t expect, and we don’t anticipate, that we will
be increasing costs, but we do anticipate that we will be moving to a very

43 Explanatory Memorandum, Table 70, page 290

45 Explanatory Memorandum, paragraph 8.552

46 Explanatory Memorandum, paragraph 8.575

47 Explanatory Memorandum, paragraph 8.576

48 Explanatory Memorandum, page 86

4% Explanatory Memorandum, paragraph 7.30

50 Record of Proceedings, Finance Committee, 8 February 2017, paragraph 123
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different system, and I think a system that will be welcomed on all sides of the
Chamber.”s

47. When asked whether he was confident that the estimated figure of 94,350 additional learners
is accurate, the Minister said:

“...we are confident that we know how many children have special needs and
additional needs. We think that we know how many of those there are, and 1
don’t know of any figures that suggest that we’ve had this wrong or any other
figures that suggest that figures should be higher or lower. So, I'm very
confident that we know how many children and young people are in the system
at present, and what we’re doing is expanding provision for everyone.”sz

48. Inrelation to the capacity of the system to deliver for the additional learners who would be
entitled to a statutory IDP, the Minister said in his letter of 11 April that:

“capacity within the system is something to consider closely. Work with
partners is underway to ensure that the workforce is prepared for the reforms.
During this new financial year, we will undertake readiness work and
assessments to measure the level of preparedness, which will feed into plans
for implementation. Estyn will also be undertaking a thematic review to assess
the readiness of partners.”ss

49. Inevidence to the CYPE Committee, SNAP Cymrus4 challenged the costs on dispute resolution

in the RIA on dispute resolution are based on data provided by SNAP Cymru. In his letter, the Minister
advised that his officials have arranged a meeting with the stakeholder concerned *“to discuss the
relevant data and agree a way forward” and that the RIA will be amended if necessary.ss

Responsibility for assessing need post-16 and securing specialist further education provision

50. The Bill proposes transferring the responsibility for planning and securing independent
specialist college placements for young people with LDD from the Welsh Government to local
authorities. This means that the existing budget of £12.4 million a year used by Welsh Ministers to
plan and secure specialist post-16 provision will be transferred the local government.’¢ The RIA states
that “as a result, local authorities will not, therefore, be subject to any additional ongoing costs
associated with option two”.57 The RIA does not specify whether this funding will be ring-fenced or
transferred into the Revenue Support Grant, however the Minister’s letter of 11 April states that:

“The funding for specialist post 16 placements will be transferred to the
Revenue Support Grant, which is appropriate as this is a transfer of funding,

51 Record of Proceedings, Finance Committee, 8 February 2017, paragraph 124
52 Record of Proceedings, Finance Committee, 8 February 2017, paragraph 173

56 Explanatory Memorandum, Table 69, page 279
57 Explanatory Memorandum, paragraph 8.392
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not a time specific grant. The details of this transfer are being discussed by the
Distribution Sub Group.”s®

51.  Addressing concerns that local authorities may not allocate the transferred funding as
anticipated unless it is ring-fenced, the Minister confirmed that options are currently being
considered by the distribution sub-group and reminded the Committee that local authorities could
ultimately be sanctioned through a tribunal. He added:

“What I don’t want is a cap or a fixed budget; we want to have a demand-led, if
you like, budget, whereby everybody who requires a placement, a specialist
placement, in further education, will be able to have that delivered for them,
irrespective of the funding issues. Clearly, if that is not delivered by individual
local authorities, then people will have the right to go to a tribunal, but I don’t
see us arriving in that very confrontational place. We know that local
authorities are already working with further education institutions in order to
deliver specialist provisions and to increase the local options available to
people. So, we know that that change, if you like, is already beginning to take
place.”

Designated Educational Clinical Lead Officer (DECLO)

52. Thereis currently no requirement for LHBs to appoint a lead role or single point of contact with
strategic responsibility for health related provision for children and young people with SEN. Therefore,
LHBs currently adopt diverse approaches to this role and there is no common set of responsibilities
for the position.s

53. The Billintroduces a statutory DECLO within LHBs, with responsibility for establishing efficient
systems to ensure the health services involved in ALN assessment “are skilled to undertake
appropriate, timely assessments, make evidence based recommendations on effective interventions,
monitor outcomes, quality assure advice and benchmark across health boards to reduce any variation
in practice or expectations”.s

54. The DECLO will be a registered health professional with clinical qualifications and the Welsh
Government expects the time allocated to the role will be one day per week per 200,000 population
or per 40,000 children and young people. This would equate to three full-time positions spread across
the seven LHBs.¢2 The establishment of the DECLO will result in ongoing costs of £206,400 per year to
employ three DECLOs, amounting to £825,600 over the four years.s3

55. Inrelation to the funding mechanism for the mandatory DECLO role, the Minister said:

“There is an expert group on health at the moment, looking at these matters. [
haven’t seen a report from them. We know that health boards are piloting at the
moment, and if there is a need for additional resources, then that’s something I

5% Record of Proceedings, Finance Committee, 8 February 2017, paragraph 132
60 Explanatory Memorandum, paragraphs 7.104-7.105

61 Explanatory Memorandum, paragraph 7.109

62 Explanatory Memorandum, paragraphs 7.110-7.111

63 Explanatory Memorandum, paragraph 8.577
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can write to the committee to explain when we have further information from
the expert group and from the pilots.”s

Committee view

56. The Committee recognises the Welsh Government’s aspirations for a needs-based, equitable
system for supporting learners with ALN and notes that the estimated increase of 94,350 additional
young people with a statutory plan has not been challenged. However, the Committee is concerned
that the cost of expanding the system to those who need more support than available at present
could escalate if the actual number of learners is higher than anticipated.

57. The Committee is concerned that the anticipated time allocated to the new DECLO role
proposed by the legislation is inadequate and notes that the role is currently being considered by the
Expert Group on Health and piloted by LHBs.

Recommendation 7. The Committee recommends that the funding transferred from
the Welsh Government to local authorities for assessing the needs of post-16 students and
securing specialist further education provision must be used for meeting the specific
obligations of the Bill.

Recommendation 8. The Committee recommends that the Welsh Government
provides an update on the outcome of the pilots and the Expert Group on Health’s
conclusions in relation to the funding implications of the Designated Educational Clinical
Lead Officer role.

64 Record of Proceedings, Finance Committee, 8 February 2017, paragraph 149
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Financial implications of subordinate legislation

58. Section 4 of the Bill requires the Welsh Ministers to issue a Code on ALN and section 5 requires
the Welsh Government to consult on a draft of the Code prior to laying it before the Assembly, under a
draft negative procedure.ss

59. The Code sets out much of the detail regarding the way in which assessments will be carried
out and decisions concerning the provisions needed to meet a learner’s ALN. The EM states that the
Bill “enables the Code to provide detailed requirements about how IDPs are to be prepared,
maintained and reviewed”.s¢

60. The Welsh Government published an early working draft of the new ALN Code in September

61. During oral evidence to the CYPE Committee on 12 January 2017, the Minister commented
that, whilst the code had not yet been released, it had informed the development of costs, adding:

“The code reflects the Bill, and so we’re not going to revisit the impact
assessment on the basis of publication of the code.”s

62. When asked how the additional costs of any changes to the Code and its implementation will
be assessed, the Minister said:

“The [draft] code that’s published next week is a document that is published for
information. The final code will depend on the shape of the final Act, and the
code itself, which will become statutory guidance, will of course be subject to
its own parliamentary processes and its own scrutiny at that time. So, we will
be able, at that time, to have that conversation, that debate. But the code that
we’re publishing next week is an aid to scrutiny. It isn’t the code that we would
expect to become law consequent to this Bill becoming law and receiving Royal
Assent.”es

Committee view

63. The Committee accepts that the draft Code has been published to aid scrutiny and is subject
to change. However, as most of the detailed requirements for IDPs will be set out in the Code, rather
than on the face of the Bill, it is difficult for the Committee to understand the full costs and benefits of
the Bill. The Committee believes that estimated costs for the delivery of provisions being made by
subordinate legislation is important to enable sufficiently robust financial scrutiny of Bills and that this
information should be provided alongside the substantive legislation.

concluded that the provision of estimated costs for the delivery of provisions being made by
secondary legislation is important to enable the Assembly to fully understand the costs and benefits
of a Bill. The Committee re-iterates that conclusion here.

64. Initsreport on the financial implications of the Public Health (Wales) Bill, the Committee

65 Additional Learning Needs and Education Tribunal (Wales) Bill

66 Explanatory Memorandum, paragraph 3.134

67 Record of Proceedings, Children, Young People and Education Committee, 12 January 2017, paragraph 338
68 Record of Proceedings, Finance Committee, 8 February 2017, paragraph 164
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Recommendation 9. The Committee re-iterates the recommendation made by the
previous Finance Committee, that the Welsh Government should undertake work to
develop a more consistent approach across Bills to providing costs associated with
subordinate legislation, to enable better scrutiny of the full costs and benefits of Bills.

Recommendation 10. The Committee recommends that the estimated costs of
implementing subordinate legislation are provided, where possible, when a revised
Explanatory Memorandum is published after Stage 2.
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