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1. Introduction

On 3 December 2018, Jeremy Miles AM, the Counsel General
for Wales (the Counsel General) introduced the Legislation
(Wales) Bill (the Bill) and accompanying Explanatory
Memorandum (EM). He made a statement on the Bill in
Plenary on 4 December 2018-.

1. Atits meeting on 27 November 2018, the Assembly’'s Business Committee
agreed to refer the Bill to the Constitutional and Legislative Affairs Committee (the
Committee) for consideration of its general principles (Stage 1), in accordance with
Standing Order 26.9. The Business Committee agreed that the Committee should
report by 22 March 2019. Following a request from the Committee that more time
be allowed to complete its work, due to the need to reschedule the final evidence
session with the Counsel General, the Business Committee subsequently agreed
that the Committee should report by 26 March 2019.

Terms of reference and the Committee’s approach

2. The remit of the Committee is to carry out the functions of the responsible
committee set out in Standing Order 21 (with the exception of Standing Order
21.8) and to consider any other constitutional, legislative or governmental matter
within or relating to the competence of the National Assembly or the Welsh
Ministers, including the quality of legislation.

3. During the Committee’s standard scrutiny of Bills introduced in the National
Assembly, of which it has not been designated the responsible Stage 1 scrutiny
committee, the Committee’s approach is to consider:

. matters relating to the competence of the National Assembly, including
compatibility with the European Convention on Human Rights (ECHR);

. the balance between the information that is included on the face of the
Bill and that which is left to subordinate legislation;

2 Record of Proceedings (RoP), Plenary, 4 December 2018
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. whether an appropriate legislative procedure has been chosen, in
relation to the granting of powers to the Welsh Ministers, to make
subordinate legislation; and

. any other matter we consider relevant to the quality of legislation.

4,  For the purpose of the scrutiny of this Bill, the Committee considered the
above-mentioned matters, in addition to agreeing the following terms of
reference:

To consider—

. the general principles of the Legislation (Wales) Bill and whether
there is a need for legislation to deliver the Bill's stated policy
objectives;

. any potential barriers to the implementation of the provisions and
whether the Bill takes account of them;

. whether there are any unintended consequences arising from the
Bill;

. the financial implications of the Bill (as set out in Part 4 of the
Explanatory Memorandum);

. the appropriateness of the powers in the Bill for Welsh Ministers to
make subordinate legislation (as set out in Part 3 of the
Explanatory Memorandum).

5. Between 6 December 2018 and 21 January 2019, the Committee conducted
a public consultation to inform its work. The Committee received 12 responses,
which are published on the Assembly’'s website? In addition, the Committee
heard oral evidence from a number of witnesses. The schedule of oral evidence
sessions is published on the Assembly’s website#

6. The National Assembly’'s Outreach Team also interviewed a number of
stakeholders, and videos of those interviews are available on the Assembly’s
website >



http://senedd.assembly.wales/mgConsultationDisplay.aspx?id=331&RPID=1514327489&cp=yes
http://senedd.assembly.wales/documents/s84958/Schedule%20of%20oral%20evidence.pdf
https://www.youtube.com/playlist?list=PLAiwHW5TKfkH9UUqUrPjTqgaU3pqi8Rck
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7. The Committee would like to thank all those who have contributed to its
work.

Other Committee’s consideration of the Bill

8. The Assembly’s Finance Committee took evidence from the Counsel General
on the financial implications of the Bill on 17 January 2019. Its report is available in
the Assembly’'s website.



http://www.assembly.wales/en/bus-home/committees/Pages/Committee-Profile.aspx?cid=440
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2. Background

in their Twelfth Programme of Law Reform considering the
“‘Form and Accessibility of the Law Applicable in Wales”.

The Law Commission of England and Wales’ Twelfth Programme
of Law Reform

in Wales, published in June 2016, The Law Commission made 32
recommendations, nearly all of which were accepted or accepted in principle by

9. Inits concluding report on The Form and Accessibility of the Law Applicable

the Welsh Government.
10. Among The Law Commission’s recommendations were that:

. The Welsh Government should institute regular programmes of
codification” (Recommendation 14); and

. The Counsel General should be obliged to present a codification
programme, and report to the National Assembly on the progress of the
programme at regular intervals (Recommendation 15).

The Welsh Government’s policy development

1. Following publication of The Law Commission’s report, the previous Counsel
General made an oral statement on Codes of Welsh law on 13 December 2016.

7 In its report on The Form and Accessibility of the Law Applicable in Wales (see paragraphs 213
and 2.14), The Law Commission described codification as follows: “A code will be an Act of the
National Assembly which should stand upon enactment and in the future as the only statement of
primary legislation on a given topic. The process of codification encompasses production of an Act
of this kind and the labelling of an appropriately comprehensive Act or Bill as a code. (..) There are
two main differences between codification as we envisage it and consolidation as traditionally
understood. One essential feature of codification is that it is a means of providing a rational format
for future legislation. Codification of statute law implies that codes should, once created, stand as
the main - or, if possible only - source of primary legislation covering their subject-matter. It also
implies that the status of a code as the comprehensive and up to date source of law should be
preserved notwithstanding subsequent amendments of its terms or further legislation in the area,
both of which should be incorporated into the code. In short, codification preserves for the future
the advantages achieved by consolidation.”

10
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The Committee took evidence from the Counsel General about codification on 8
May 2017.

Interpreting Welsh legislation - considering an interpretation Act for Wales.

13. The consultation considered whether the Welsh Government should develop
a new interpretation Act for Wales or amend the existing Interpretation Act 1978
(the 1978 Act) by reproducing Schedule 1 to that Act in Welsh. If there were to be a
new Act, the policy consultation also sought views on what should be included in
it.

14. Respondents expressed support for the proposal set out in the consultation
to make bespoke, bilingual provision about the interpretation of Welsh legislation.

The draft Bill

16. The consultation set out the Welsh Government's proposals to improve the
accessibility and statutory interpretation of Welsh law and sought views on the
draft Bill.

18. The Welsh Government proposed in the consultation paper that
recommendations 14 and 15 of The Law Commission’s June 2016 report be
implemented by Part 1 of the draft Bill.

19. Part 2 of the draft Bill set out the Welsh Government'’s legislative proposals
for the statutory interpretation of Welsh law.

Il


http://senedd.assembly.wales/documents/s62788/8%20May%202017.pdf
https://beta.gov.wales/interpreting-welsh-law-interpretation-act-wales
https://beta.gov.wales/draft-legislation-wales-bill
https://beta.gov.wales/sites/default/files/consultations/2018-03/Legislation%20%28Wales%29%20Bill.pdf
https://beta.gov.wales/sites/default/files/consultations/2018-08/summary-of-responses-legislation-bill.pdf
https://beta.gov.wales/sites/default/files/consultations/2018-08/summary-of-responses-legislation-bill.pdf
http://record.assembly.wales/Committee/4765#A43497
http://record.assembly.wales/Committee/4765#A43497
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3. Legislative competence

The Wales Act 2017 introduced a reserved powers model of
legislative competence for Wales, amending the Government
of Wales Act 2006 (the 2006 Act) to substitute a new section
108A (legislative competence) for the existing section 108 and
new Schedules 7A (reserved matters) and 7B (general
restrictions) for the existing Schedule 7.

Legislative competence and human rights

21. Paragraphs 61 to 63 of the Explanatory Memorandum (EM) set out the Welsh
Government'’s position on legislative competence.® The EM states:

“..none of the provisions in Parts 1 to 3 relate to any of the reserved
matters listed in Schedule 7A to GoWA 2006.

The provisions of the Bill will not apply otherwise than in relation to
Wales , do not breach any of the restrictions in Schedule 7B to the 2006
Act, and do not give rise to any questions of compatibility with the
Convention rights or EU law.™

Elin Jones AM, stated that in her view all sections of the Bill would be within the
legislative competence of the Assembly.

22. In her statement on legislative competence (3 December 2018), the Llywydd,

23. On 5 December 2018, in a letter to the previous First Minister of Wales, the
Secretary of State for Wales, the Rt Hon Alun Cairns MP, stated that he was
concerned that some provisions in the Bill raise questions relating to the
devolution boundary. The Secretary of State also stated that the Bill has
implications for the clarity and accessibility of parliamentary legislation given that
Parliamentary Acts and Statutory Instruments made under them are within the
scope of the Bill.©

12
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24, On 10 December 2018, we asked the Counsel General what discussions had
taken place with the UK Government regarding the matter of legislative
competence. The Counsel General said:

‘I have had discussions, and my officials have had discussions with the
UK Government and the devolved administrations. (...)

There has been an exchange of correspondence... between the Wales
Office and the First Minister in relation to discussions that have been
taking place on the question of accessibility and competence generally.

..I'm satisfied that we're within competence. (..)

My clear view is that the purpose of the Bill is improving legislation in
general rather than any particular subject matter that the Bill might
attach to in future legislation.”

25. On 18 February 2019, we asked the Counsel General if there had been further
discussions with the UK Government on this matter. He told us:

“..the First Minister has written to the Secretary of State confirming that
we are clear in our view that the competence remains as it was. We
have asked for concrete examples of where practical issues might arise
and haven't yet received anything to suggest that there are any. You'll
recall that before the Llywydd gave her determination on competence,
| took the precaution of sharing the correspondence with her at that
point, and there hasn't been any development since then that suggests
any change in my understanding and my view of the competence in
relation to this Bill."?

Our view

26. \We note the evidence from the Counsel General and the information
provided in the Explanatory Memorandum.

27. We note that some issues have been raised with the Counsel General by the
UK Government regarding the devolution boundary in Wales.

28. In relation to the concerns raised by the Secretary of State for Wales, we
consider the Counsel General's approach to be reasonable. Nevertheless, it is

" Constitutional and Legislative Affairs (CLA) Committee, 10 December 2018, RoP [7], [8] and [10]
2 CLA Committee, 18 February 2019, RoP [4]

13
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difficult to determine whether the Secretary of State’'s concerns are still “live”, and
if/now the Welsh Government intends to further pursue the matter.

Recommendation 1. During the Stage 1 debate, or in advance of it by way of
written statement, the Counsel General should provide an update on the
progress of the discussions with the UK Government in relation to the National

Assembly’s ability to make this legislation.

14
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4. General principles and the need for
legislation

“The purpose of the Legislation (Wales) Bill is to make Welsh
law more accessible, clear and straightforward to use. It
Mmakes provision about the interpretation and operation of
Welsh legislation, and requires the Counsel General and the
Welsh Ministers to take steps to improve the accessibility of
Welsh law.™

The Bill as introduced

29. Part1of the Bill (sections 1 and 2) imposes duties on the Counsel General to
the Welsh Government and the Welsh Ministers relating to the accessibility of
Welsh law.

30. Part 2 (sections 3 to 35) makes general provision about the interpretation and
operation of the Bill itself and of Welsh legislation enacted after Part 2 comes into
force.

31. Part 3 (sections 36 to 38) gives the Welsh Ministers powers to replace
descriptions of dates in Welsh legislation and to make subordinate legislation in
different forms, and provides for the combination of subordinate legislation that is
subject to different procedures in the National Assembly for Wales.

32. Part 4 (sections 39 to 43) contains general provisions, including consequential
amendments to other legislation and provision about when and how the Bill
comes into force.

The Bill's purpose and intended effect

33. The EM notes that concerns about the complexity of UK law have been
raised for many years. The EM states that much of the complexity derives from the
proliferation of legislation over recent decades and suggests that the UK statute
book is “vast and unmanageable” ™ It goes on:

S Legislation (Wales) Bill: Explanatory Memorandum, paragraph 1

" Legislation (Wales) Bill: Explanatory Memorandum, paragraph 2
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“This is a problem caused not only by the sheer volume of primary,
secondary and quasi-legislation, but also because that legislation is
amended, re-amended and re-made in inconsistent ways over time.
This practice creates layers of legislation which may be related or
interlinked in a number of different ways making the legislative
landscape very difficult for lawyers to navigate let alone the affected
citizen. (...)

Given that access to justice more generally, notably through state
funded legal advice, is under such threat, ensuring that people have a
fighting chance of understanding the law is vital. It goes to the heart of
a nation governed by the rule of law.”

34. The EM notes that the National Assembly has passed 59 Measures or Acts
since 2007 and the Welsh Ministers have made around 6,000 statutory
instruments since 1999 |t also notes that changes to law as a result of the UK's
withdrawal from the European Union have the potential to compound the
existing problem, noting that the changes:

“.will leave the statute book even more inaccessible unless further
action is taken to rationalise the law.””

35. The policy objective of the Bill is to improve the accessibility of Welsh law.
The EM states:

‘It is intended that this be achieved by keeping it under review on an
ongoing basis, and implementing a sustained programme of activity
aimed at improving the accessibility of the law.™®

36. The Bill has received broad support from stakeholders, both in terms of its
overall aims and objectives and its specific provisions.

37. Lord Hope of Craighead said:

‘[The Bill] should go a long way towards strengthening, and improving
the accessibility of, Welsh law. | welcome the fact that it will provide
your law with a sound basis for its future development.”

5 Legislation (Wales) Bill: Explanatory Memorandum, paragraphs 3 and 4
6 | egislation (Wales) Bill: Explanatory Memorandum, paragraph 13

7 Legislation (Wales) Bill: Explanatory Memorandum, paragraph 9

)
)
)
'8 Legislation (Wales) Bill: Explanatory Memorandum, paragraph 24
9 Written evidence, LW 01, Lord Hope

16
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38. In his written evidence, Professor Thomas Glyn Watkin QC's opening
comments that the Bill's aims are “highly laudable” were followed by a brief
justification as to why, in his view, these “bold steps” should be taken towards
making the law and statute book in Wales more accessible:

“Neither a bill nor an Act is structured to set out for the benefit of the
citizen what the resulting state of the law is on a particular topic. Nor
does the so-called statute book do that. The statute book merely
records in chronological order the various changes which have been
made to the law over the centuries. It is not so much that it is not
designed to be a statement of the law, but rather that is not really
designed at all. It is just a chronological collection.”

39. However, Professor Watkin QC also told us that, despite being “100 per cent

behind this as a first step”, it was not clear what the end point was meant to be.
He said:

“[It] may be a perfectly good thing at this stage, not to commit oneself
to what one particularly wants to see at the end of the process, but to
keep options open. (...) but | did rather think there could have been a bit

more vision as to the direction, if not the end point, that one wanted to
reach.”?

40. Citizens Advice Cymru suggested that as long as it is clear when this

legislation applies and from what point, it would be beneficial to Welsh law and
its progression in the future 2

41. The Law Society of England and Wales (The Law Society) said:

‘I think the Law Society broadly welcomes the proposal to implement
this piece of legislation. For those of us who practice in law, particularly
in recent years with the divergences of Welsh legislation from English-
and-Welsh legislation, it can at times be quite difficult to ascertain what
law is in force and how to find that law. So, accessibility is very
important to all of us, as it is to the public at large as well. (..) the
divergence has increased, as of course Wales wants to impose its
identity on its own legislation.

20 Written evidence, LW 03, Professor Thomas Glyn Watkin QC
21 CLA Committee, 14 January 2019, RoP [129] to [133]
22 CLA Committee, 28 January 2019. RoP [147]
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The aim of this, obviously, is to consolidate and to codify the legislation
applicable in Wales, and that, to my mind, can only be to the good of
both ourselves as professionals and indeed, to the broader public."#

42. The Law Commission described the Bill as “very clever”. Sir Nicholas Green
said:

‘It is not a Bill about codification; it's a Bill about accessibility.
Codification is one aspect, albeit a very important aspect, of
accessibility. But accessibility is not just about bringing everything
together, but it is about using the right language by making sure it's
accessible, making sure it's navigable, by digitalising it. It's a lot more
than just bringing it together into a small clump or group of pieces of
legislation, and that's what | actually like about the Bill. It starts with a
broader principle than mere codification and consolidation. The thrust
is accessibility, which, to my mind, is exactly the right starting point.">

43, Dr Catrin FflGr Huws, whilst supportive of the Bill as a whole, suggested that
greater clarity is needed with regards to the interrelation between this legislation
and the 1978 Act. She said:

‘It appears to be simple in the way the Bill sets it out, but | do think that
there is greater complexity emerging than would perhaps appear on
the face of that Bill.">

44, The Counsel General told us that the principal objective of the Bill is to start
to bring order to the Welsh statute book, by increasing its accessibility to
professionals, advisers and to the individual on the street, so that people can
better understand their rights and responsibilities and where they can find them
in law.2e

45. The application and effect of Part 2 of the Bill are discussed later in the
report.

Timing of the Bill

46. We asked our stakeholders about the timing of the introduction of the Bill.

25 CLA Committee, 28 January 2019, RoP [7] and [12]
2 CLA Committee, 14 January 2019, RoP [31]

25 CLA Committee, 14 January 2019, RoP [102]

26 CLA Committee, 10 December 2018, RoP [5]
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47. Citizens Advice Cymru said:

‘I think we're seeing growing demand in our advice services, and with
that we're seeing more complex issues, and with those growing
complexities it's making it harder for our advisers to give good and
accessible advice. So the quicker that gets fixed, or at least makes it
easier, the better, from our point of view. So, in terms of ‘If not now,
when?', I'd say that people need it as soon as possible, and we'd
welcome it as soon as is possible.

In terms of Welsh law, it's relatively young. The Assembly is a young
institution. Starting now makes it much easier to consolidate Acts
rather than leaving it to when you've got more legislation to be
consolidating and codifying in the future. So, you have to start
somewhere. The earlier you do it is probably the easiest and most
efficient point to do it.."#

48. The Law Society told us:

“.it's important to give some priority to this now, if we are serious about
making accessibility of law better for everyone within Wales, and to start
now."28

49. Similar views were expressed by both Professor Thomas Glyn Watkin QC and
The Law Commission. Professor Watkin QC said:

“It's something that needs to be done. There probably would never be a
good time to do it, so it's best to get on and do it. (..) | think the Law
Commission recognises that here in Wales we have possibly a golden
opportunity, given the size of our statute book, to undertake this work.
Quite frankly, | think now is the best time; tomorrow is not a good
time."?°

50. The Law Commission suggested that the Bill is “an exercise in best practice’,
adding that legislation is likely to get more complicated, particularly as a result of
Brexit. It said:

27 CLA Committee, 28 January 2019, RoP [158] and [159]
28 CLA Committee, 28 January 2019, RoP [16] and [69]
29 CLA Committee, 14 January 2019, RoP [192]
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“If you have in place a mechanism that can deal with that now, you're
very well-prepared to make what is going to hit us all that much
easier...”°

51. With regards to the timing of, and timescales for, the legislation, the Counsel
General said:

“.my perspective on it is that the sooner we get the process under way
of making law more accessible and consolidating and codifying it, the
better. We know from experience that the longer you leave it, the more
of a challenge it becomes. And | think we've done some consolidation
to date, as have all parts of the UK, on a piecemeal basis, an
opportunistic basis—if | can describe it in that way. The point of the Bill
is to make that a programmatic, coherent, proactive part of the
Government and the Assembly’s business rather than to deal with it in
a more ad hoc way. (..)

The truth of the matter is that the process of leaving the European
Union is going to make the law actually even more complex and less
clear than it is at the moment. To my mind, it heightens the need,
really, to have a provision in place that moves us towards greater
accessibility, partly in response to that, but more generally as well. (..)

.this work of consolidating and codifying law is work that will take
decades. It's not something that can be delivered within one or two
Assembly terms. So, that would be true with Brexit or otherwise.”

The Bill and the Welsh language

52. With regards to improving the opportunities to develop the use of the Welsh
language in law, The Law Society believe that the Bill will be a “major step
forward” 32 Similar views were expressed by Capital Law,** and Citizens Advice
Cymru who told us:

“‘Drafting legislation bilingually from the outset makes for better
legislation. If you look at the terminology in two languages, then you
will look at it and consider it in more detail than you would if you were
working in one language; you don't consider every possible meaning of

30 CLA Committee, 14 January 2019, RoP [63]

31 CLA Committee, 10 December 2018, RoP [15], [13] and [80]
52 CLA Committee, 28 January 2019, RoP [87]

33 Written evidence, LW 06, Capital Law
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the word being used. So, giving both languages equal status from the
outset and then looking at the legislation in terms of how people are
going to be making use of that law on a day to day basis is a positive.
Also, in looking at the principles contained within the Bill, we are
looking at creating resources in both languages, which will put people
in a position where they will be able to use the Welsh language on a
daily basis in our courts of law, and the resources will be available to
support them in doing so. So, we think that the Bill improves the
position of the Welsh language when it comes to application of the law
on a daily basis."*

53. Capital Law described the likely increased need for Welsh-medium drafters,
jurilinguists and translators as a “positive by-product” of the Bill 35 In written
evidence, the Welsh Language Commissioner suggested the Welsh Government
needs to “plan in order to ensure that there is a source of bilingual linguists,
terminologists and lawyers with the required skills to implement this programme
and the aims of the Bill" 3¢

Resourcing the Bill

54. Capital Law offered commentary on the resource implications of the Bill:

“Naturally, implementation of the Bill will result in considerable time,
cost and resource implications (..) balance must be struck between
ensuring that consolidation and codification exercises, which may not
be political priorities, are carried into law without competing for
Assembly time with other Bills. (...)

Codification and consolidation is naturally a mammoth task - the costs
involved and financial implications are likely to be huge. .. The question
of allocation and extent of resource is a further key concern of the Bill -
should there be, for example, a dedicated team for preserving Welsh
Law codes and maintaining the Cyfraith Cymru/ Law Wales website?"s

55. The Law Commission told us:

“We think that the legislative officers, or the officers who are dealing
with the drafting, have got to be properly resourced. Our own

34 CLA Committee 28 January 2019, RoP [172]

35 Written evidence, LW 06, Capital Law

36 Written evidence, LW 08, Welsh Language Commissioner
37 Written evidence, LW 06, Capital Law
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Parliamentary Counsel are always saying that they have far too much
work and not enough people, and if you're going to embark upon a
codification exercise, it's a major exercise. It's a large, resource-driven
project.”

56. We questioned the Counsel General on the resources allocated, and whether
that differed from the resources needed, in order to meet the objectives of the
Bill. He told us that the estimates within the EM were “realistic and sensible” and
relate to the anticipated costs of a consolidation programme that includes four or
five projects over an Assembly term; something which he described as a
‘significant step up from where we are today”’ ** Nevertheless, the Counsel General
did acknowledge that “Clearly, to some extent, the more resources you deploy, the
faster you can achieve the objective”

57. The Counsel General also said:

‘I do hope to have resources in place by the beginning of next year“ in
order to get to grips with the task of consolidation before the statutory
duty is in place for the next term. It's possible, of course, that the
demands of Brexit will put a brake on that. | hope that that isn't the
case. At the moment, | don't anticipate that, but | can’'t give you a
pledge that that won't be the case.”?

58. We pursued the issue of resourcing the implementation of the Bill at our
meeting on 18 February 2019. The Counsel General told us:

“..the financial resources are now in place for the next financial year. The
guestion now is turning those financial resources into human resources
and outputs. (..)

| had conversations with my Cabinet colleagues in relation to particular
levels of financial commitment in relation to this. But, obviously, the
level of ambition for that programme will be a matter for the
Government in the next Assembly term. | would hope it would be
ambitious. (...)

38 CLA Committee, 14 January 2019, RoP [33]
39 CLA Committee, 10 December 2018, RoP [178]
40 CLA Committee, 10 December 2018, RoP [178]

resources in place at the beginning of the next financial year.
42 CLA Committee, 10 December 2018, RoP [81]
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The Act, the obligation to bring forward a programme, will commence
in the next Assembly term. So, the budget for the next Assembly term
will be a matter, as | say, for the next Assembly. The level of
commitment that we've secured reflects the numbers that are
provided in the previous regulatory impact assessment. Clearly, the
point is to envisage that happening on a progressive basis over the
course of the term. But, as you say, there'll be the need to keep the
programme under review and there may need to be changes. We may
want to be more ambitious at some point during the course of an
Assembly term. At that point, it's a question of making the case for that
level of funding, and making a persuasive case.

.I'm hoping to give the committee reassurance that at least we have
that baseline level of resourcing, which happens on a year-by-year basis,
of course, but an understanding that that is the baseline level to deliver
a programme of consolidation that probably has within it four or five
consolidation Bills over the course of an Assembly term. So, ambition is
about funding, but it's also about making a start and building on that,
and the capacity of Government and the Assembly generally to handle
that. And | think that'll be a learning curve for all of us."3

Regulation-making powers in the Bill and the balance between
what is on the face of the Bill and what is left to subordinate
legislation

59. The Bill contains four powers for the Welsh Ministers to make subordinate
legislation. The powers are included within sections 5, 36, 40 and 42, and are
summarised in Part 3 of the EM.

60. With the exception of the order making power in section 42 of the Bill, the
delegated powers provided by the Bill will take the form of regulations.

61. The EM includes a statement of policy intent for subordinate legislation,
which states that the powers in the Bill to make subordinate legislation are
discretionary and the Welsh Minister have no plans to use these powers
immediately.*

62. With regards to consultation on future subordinate legislation, the EM states:

45 CLA Committee, 18 February 2019, RoP [45], [47], [55] and [56]

4 Legislation (Wales) Bill: Explanatory Memorandum, paragraph 111
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“The Welsh Government consults on the content of subordinate
legislation when it considers it appropriate to do so. The precise nature
of any consultation in relation to exercising the powers to make

subordinate legislation in this Bill will be decided at the appropriate
time."

63. In written evidence, Capital Law said:

“Whilst subordinate legislation to amend the Bill (when enacted) will
sometimes be more appropriate than seeking to bring forward primary

legislation, we urge caution on the possible overuse/ misuse of the
power."e

64. In his letter to us on 9 January 2019, the Counsel General stated he was
content that the Bill strikes the right balance between what is set out on its face
and what is left to regulations and the programme (section 2). He said:

“The Bill contains only four powers for the Welsh Ministers to make
subordinate legislation. (..) Three of the powers to make subordinate
legislation in the Bill provide the mechanics for ensuring that the Bill
works properly in the future. These are the powers to amend Schedule T
to keep it up-to-date (section 4), to make consequential etc. provision in
connections with the Bill (section 40), and to bring Part 2 fully into force
by order (section 42)."+

65. Later sections of the report consider specific regulation-making powers in the
Bill.

Additional, non-legislative measures to accompany the Bill

66. |n addition to the need to address the size and complexity of the statute
book, as it relates to Wales, the EM notes that there has there has also been
criticism of the arrangements for publishing the law in the UK. The EM states:

“The Welsh Government intends to consider the current arrangements
for the publication of legislation and statutory instrument procedure in
the future, with a view to establishing bespoke provision for Wales akin

45 Legislation (Wales) Bill: Explanatory Memorandum, paragraph 125
46 Written evidence, LW 06, Capital Law

47 Letter from the Counsel General, 9 January 2019
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to the arrangements that already exist in both Northern Ireland and
Scotland.™®

67. Stakeholders suggested a number of additional measures that would
enhance and support the Welsh Government'’s legislative action to improve the
accessibility and understanding of Welsh law.

68. Both The Law Commission and Swansea Law Clinic* suggested that the
digitalisation of legislation could bring benefits. The Law Commission said:

‘As a follow on from the Bill, something that we're interested in more
generally within the commission is digitalisation of legislation, making
legislation, to use the Counsel General's word, navigable and accessible
through digitalisation. That is something that | think is probably
implicitly covered by the Act. It's one of those activities that the
Assembly can encourage. But there's a great deal of money that needs
to be spent on the way in which legislation is implemented through
digital means and then monitored.”s°

69. The Law Commission also told us that education was important in bringing
rights and obligations to citizens attention:

‘Legislation is the start of the process; you then have to ensure that
individuals who are subject to it become aware of it. (..) So, education
and making people aware of their rights and their obligations is really
part and parcel of this.."s

70. Citizens Advice Cymru looked back to the Social Services and Well-being
(Wales) Act 2014 and highlighted the easy-read versions which accompanied
that legislation as a good example of what can be done in order to help people
who aren’t familiar with legislation to understand what it means to them.s2

71. A lack of academic and practitioner commentary and glossaries of Welsh law
was raised by Public Law Wales, The Law Society and Professor Thomas Glyn
Watkin QC.

48 Legislation (Wales) Bill: Explanatory Memorandum, paragraph 81
“9 Written evidence, LW 02, Swansea Law Clinic

50 CLA Committee, 14 January 2019, RoP [22]

ST CLA Committee, 14 January 2019, RoP [26]

52 CLA Committee, 28 January 2019, RoP [108]
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72. Public Law Wales said there is a “notable dearth of academic and practitioner
commentary on Welsh law” 5

73. The Law Society told us:

‘It's one thing for a lawyer to read legislation and to interpret law, and
for judges to do that, but there is a huge problem in Wales in terms of
providing academic material that interprets legislation and provides
guidance to lawyers and members of the public on certain parts of
legislation or on Acts in their entirety. It may not be the role of the
Assembly to fund such a development, but what we're facing at the
moment as lawyers is a situation where there is a whole host of
information on law in England and Wales available, but very little
information about the law in Wales specifically.”s

74. Professor Thomas Glyn Watkin QC suggested that the Research Excellence
Framework is a “major obstacle to the development of academic commentary on
the law in Wales”. He said:

‘I think if the Assembly had some competence to legislate with regard
to the work of the research councils that carry out those assessments, it
would be beneficial, because it would allow the Government and the
Assembly to put in place, for example, a duty to have due regard to the
particular needs of Wales in certain areas, of which the law is one, but
only one. And | think if the research councils were required to have due
regard to the needs of Wales, and in the instance that we're looking at
here, the development of a legal culture within Wales, | think it would
encourage academics in Wales to write about the law in Wales in
English and in Welsh and thereby supply the badly needed secondary
commentary that is currently lacking.”

75. Public Law Wales suggested that codification may “catalyse an increase in
academic commentary’, but also presented a concern that codification in Wales
may also prove to be another “disincentive for academics to devote time to
analysing Welsh law" .56

55 Written evidence, LW 12, Public Law Wales
5% CLA Committee, 28 January 2019, RoP [38]
55 CLA Committee, 14 January 2019, RoP [105]
56 Written evidence, LW 12, Public Law Wales
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76. We raised some of the issues presented to us in evidence with the Counsel
General. With regards to a lack of academic commentary, the Counsel General
said:

“Well, | recognise the issue, and that's certainly a great challenge,
specifically in terms of publishing textbooks. The market for this kind of
material in Wales is relatively small in terms of the economics of
publishing. So, we can clearly see the challenge there. That's why the
opportunity to develop the Cyfraith Cymru/Law Wales website is an
opportunity for us, and that perhaps could become the place where
people could publish their materials and commentaries on this kind of
thing.

But the other challenge, of course, is the REF system, the research
excellence framework. | know that guidance has just been published for
the next REF, and that was on the basis of a consultation with the
sector in Wales and elsewhere. So, | do very much hope that there will
be further opportunities in future for those priorities to find their way
into the REF.">”

Measuring success - post-implementation evaluation

77. The EM states that, under Part 1 of the Bill, there will be ongoing evaluation of
the efficacy of the programmes developed and delivered under that Part. The
Counsel General will also be required to keep the accessibility of Welsh law under
review. The EM adds that this will include reviewing the efficacy of Parts 2 and 3 of
the Bill also.®

78. The EM also states:

“To the extent that it is appropriate or necessary in view of the ongoing
evaluation described above, we anticipate that the legislation will be
reviewed in 2026 at the end of the first Assembly term in which a
formal accessibility programme has been delivered. It will not be
feasible before this time to assess the effectiveness of the statutory
underpinning for the programme or indeed predict the ongoing need
for the legislation.”

57 CLA Committee, 18 February 2019, RoP [38] and [39]
58 Legislation (Wales) Bill: Explanatory Memorandum, paragraph 216

59 Legislation (Wales) Bill: Explanatory Memorandum, paragraph 217
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79. The Law Commission said:

“The question, ‘'How to measure success? is very difficult. Assuming—as, |
think, we do—that everybody thinks there is considerable value in
pursuing this, then we would view, from our perspective, at least,
success as including the following: making the start, not delaying it
because of Brexit or other matters. (..) Having a mechanism for
introducing codification legislation would also be good progress.
Making progress with codes—the taxonomy drafted, we think, is an
excellent start. The work that is ongoing in relation to planning law will
be an acid test of how this works; it will give you an opportunity to
evaluate and learn from the experience. And you should be able to
gauge public reaction over time. There are increasingly sophisticated
qualitative and quantitative survey techniques to find out whether
citizens understand law, can use it more easily.

There may be some obvious criteria: the number of codes brought
forward—their extent, whether steps have been taken to measure
guantitatively or qualitatively whether they've been effective. (..)

..on the qualitative side, you may want to consider: how much of an
improvement is this Bill on the legislation it replaces?"c°

80. Dr Catrin FflGr Huws told us:

“.the range of what exactly is meant by ‘accessibility’ is something that
needs to be defined in greater detail in terms of your concept of
accessibility in order to measure success. Has the law become more
accessible or not? (..)

| think the fact that the Counsel General has a duty to report on this
does create some uncertainty as to what the measure of success would
look like. There is a duty to keep the law under review, but the
legislation doesn’t provide details as to what is kept under review, what
success would look like, how that success would be measured and
what accessibility means, as | mentioned earlier. In terms of measuring
success, it does depend who you ask, in the sense that the measure of
success can mean different things to different people. So, one of the
things that | think needs to be given consideration to in this legislation
is who this legislation is for. Is it for the Assembly, the public, law

60 CLA Committee, 14 January 2019, RoP [65], [74] and [77]
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practitioners? Who is this legislation for? In doing that, it'll be easier to
decide what success will look like in the context of this Bill and how we
can find whether the Bill has been successful.”s

81. Swansea Law Clinic told us that knowing a target end date for
implementation of the Bill “even if it were 25 years hence” would give people the
ability to judge the success of the Bill 2

82. We asked stakeholders when would be the most opportune and appropriate
point to evaluate the Bill.

83. Citizens Advice Cymru said:

‘We'd agree that setting one review point wouldn't be very helpful. It's a
moveable feast, so looking at it frequently over the next few years to see
how it develops, what extra challenges we might face, | think is more
beneficial than setting a single point when you want to review it."ss

84. Swansea Law Clinic told us that such a significant and innovative Bill would
need to be reviewed quite soon after implementation and would benefit from
‘frequent checks”

85. In terms of review and oversight, The Law Commission said:

“We view the oversight of this by the Assembly as very important. The
traditional role of an Assembly or a committee such as this is to analyse,
monitor, nudge, cajole, call to account and pose the pertinently
impertinent question. And that's something that an Assembly and a
committee such as this ought to be doing.”s

86. Similarly, The Law Society told us:

“.scrutiny is always healthy in my opinion, and therefore | think there is
a role for the Assembly to take in scrutinising and ensuring that this is
delivered.”e®

o CLA Committee, 14 January 2019, RoP [98] and [194]
52 CLA Committee, 28 January 2019, RoP [156]

63 CLA Committee, 28 January 2019, RoP [168]

64 CLA Committee, 28 January 2019, RoP [166] and [167]
65 CLA Committee, 14 January 2019, RoP [67]

66 CLA Committee, 28 January 2019, RoP [73]
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87. With regards to who should be responsible for setting the questions against
which success would be determined, both Dr Catrin FflGr Huws and Professor
Thomas Glyn Watkin QC said that should be a role for the Assembly.®”

88. The Counsel General told us that he expected the review, as required by
section 1, would include “a review at some future point of whether the operation
of the Act is as we hope it will be". He said:

‘“There's also the opportunity for there to be scrutiny of progress against
the objectives that the Government sets itself in the fact that the
Counsel General will report periodically to the Assembly on progress
against the programmes that the Government of the day sets out. So, |
think that presents an opportunity to review the functioning of the
legislation and the programmes as well at that point in time."s®

89. He added:

“It's a question of whether the public feel the law is more accessible.
That would be—. It's not for me to assess that—it's a matter for the
public at large to decide whether they feel the law is more accessible.
So, that's, | suppose, the test at its most expansive. But | think it was the
chair of the Law Commission who gave evidence that said there are
other tests to establish progress in this area. One of them is making a
start on it. And | think, hopefully, the Bill will be passed into law and
we'll be able to embark on that in short order.”®

90. The Counsel General also stated:

‘I would be very happy to respond to a process of review led by this
committee or the Assembly generally, yes, of course.”°

Our view

91. We welcome the proposals in the Legislation (Wales) Bill. We believe the Bill
has the potential to contribute to the Welsh Government’s aim of improving the
accessibility of Welsh law.

57 CLA Committee, 14 January 2019, RoP [196] and [198]

68 CLA Committee, 10 December 2018, RoP [22] and [23]. See also paragraph 143.
69 CLA Committee, 18 February 2019, RoP [49]

70 CLA Committee, 10 December 2018, RoP [25]
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Recommendation 2. \We recommmend that the National Assembly agrees the
general principles of the Legislation (Wales) Bill.

92. While recommending that the National Assembly agrees the general
principles of the Bill, we would like to emphasise that it will be important to
thoroughly scrutinise future Bills which seek to consolidate existing law as it
applies to Wales. We offer further commentary on the Counsel General’s
consolidation proposals in chapter 5 of this report.

93. We note that the Bill contains four powers for the Welsh Ministers to make
subordinate legislation, within sections 5, 36, 40 and 42. We further note that, with
the exception of the order making power in section 42, the delegated powers
provided by the Bill will take the form of regulations. We are content with the
balance between what is on the face of the Bill and what is left to subordinate
legislation.

94. We note and agree with our stakeholders who said that the task of making
Welsh law more accessible will require sufficient resourcing. Doing this properly
will be a very ambitious task. We believe the success of the overall objective of
making Welsh law more accessible is, among other things, dependent on the
resources dedicated to the task by the Welsh Government.

95. Further, we have received evidence that legislative measures such as
consolidating legislation will not, on their own, be enough to make Welsh law
truly accessible.

96. Itis clear to us that additional, non-legislative measures such as ensuring the
availability of legal commentary on Welsh law by practitioners and academics, the
development of Welsh speaking lawyers, translators and interpreters, and
educating the public about Welsh law and the rights and obligations in Welsh
law, must form a central role in improving the accessibility of Welsh law.

Recommendation 3. The Counsel General should provide further details on
what non-legislative measures could and should maximise the effectiveness of
the Bill.

Recommendation 4. The Counsel General should clarify how he intends to
make non-legislative measures a central part of improving the accessibility of
Welsh law, including:

. setting out what discussions he has had with potential legal
commentators, and what the Welsh Government expects from such
legal commentators;
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. how he thinks that Welsh language expertise can be developed,;

. how the Welsh Government will go about educating the public so that
they know what their rights and obligations are in Welsh law.

97. We note the evidence in relation to the Research Excellence Framework and
the possibility that it is an obstacle to the development of academic commentary
on the law in Wales.

Recommendation 5. The Counsel General should:

. work with universities in Wales to encourage academic research on the
law in Wales;

. work with the Welsh Research and Innovation London Office and with
universities in Wales to identify and promote funding opportunities for
academic research on the law in Wales and to influence UK-wide
research policy to incentivise this research.

98. We further believe that a concerted effort to make continued improvements
to the clarity of language used within both primary and secondary legislation will
also go some way to achieving the aim of making Welsh law more accessible.

99. The Bill has great potential to make Welsh law more accessible, clear and
straightforward to use. However, as a piece of innovative legislation, robust
evaluation will be critical to the success of the legislation. We note that it is the
Counsel General's intention to review the legislation, if enacted, towards the end
of the next Assembly term. We do not share the view that it will not be feasible to
assess the effectiveness of Part 1 of the Bill nor the ongoing need for the legislation
as a whole before 2026. We believe more timely reviewing of the legislation, both
its implementation and effect, will be needed.

Recommendation 6. Subject to the Bill receiving Royal Assent, the Counsel
General should commit to a review of the legislation at the mid-way point of the
first Assembly term in which the legislation takes effect, i.e. by the end of 2023.

100. We make a number of recommendations throughout the report which we
believe will strengthen the legislation and its implementation. These are detailed
in the following chapters, which also make specific observations on particular
sections of the Bill, and the powers within those sections to make subordinate
legislation.
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5. Accessibility of Welsh law (Part 1 of the Bill)

“We are conscious that there is a certain paradox in legislating
to impose a duty to make Welsh law more accessible. This is
because one of the means of making law more accessible is
to have less of it. We should not in principle produce new law
where this is not necessary.”

What does accessibility mean?

101. The EM states:

‘For Welsh law to be accessible it needs to be clear and certain in its
effect, as well as being easily available and navigable. This needs to be
the case not only in respect of individual Acts or Statutory Instruments,
but also collectively - all of the law on a particular subject and the
statute book as a whole.””?

102. In its written evidence, Swansea Law Clinic said:

“The Bill does not define accessibility, which we see as a potential
strength of the legislation. New Zealand's Legislation (Act) 2012 defines
accessibility narrowly and we think the accessibility programmes under
s.2 of the Bill could be more wide ranging, flexible and innovative than
the New Zealand model by looking at public legal education,
computational law principles, participative law-making and setting
standards for clear and simple legislation.””

103. Sir Nicholas Green of The Law Commission told us:

“.the central principle of accessibility found within the Bill is not one
that is defined. Personally, | don't see this as a particularly difficult
problem. Both in our report on form and accessibility of the law
applicable in Wales and in the Counsel General's speeches and
evidence, the basic ingredients of accessibility are described. We would
summarise them as follows: first, the use of understandable language in

7! Legislation (Wales) Bill: Explanatory Memorandum, paragraph 39
72 Legislation (Wales) Bill: Explanatory Memorandum, paragraph 25

73 Written evidence, LW 02, Swansea Law Clinic
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Welsh and English; second, the removal of out-of-date and obsolete
provisions that otherwise foster confusion; third, the removal of unclear
and inconsistent terms and definitions; fourth, the bringing together of
legislation and, to some degree, common law rules and case law, into a
single instrument or into a series of instruments; fifth, the drafting of
legislation so that it can be readily amended without leading to a
proliferation of different instruments on a topic or subject; and sixth,
making legislation readily accessible via digital means—what the
Counsel General described in one speech as ‘navigability’. Now, these
are, in my view, general principles of accessibility. In Wales, there is the
added important dimension of making legislation available and
understood in the Welsh language.”

104. Dr Catrin FflGr Huws's evidence presented another perspective. She told us:

“The question of accessibility can mean a number of different things,
and what isn't clear and perhaps needs further consideration in this
legislation is this concept of what ‘accessibility’ means and what is
meant by it in the legislation. It could be in terms of the accessibility of
the two versions of the legislation; it could be accessibility in terms of
clarity of terms and concepts on any specific issue all brought together
in one piece of legislation, rather than existing across a number of
different pieces of legislation; but it could also mean the availability and
concurrence of the legislation in various commercial sources, such as
LexisNexis and Westlaw, but also those sources that are available free of
charge to the public.””s

105. Dr Huws also said:

“These different aspects vary in terms of the Counsel General’s ability to
control them, and therefore there must be consideration of what is the
meaning of success or failure to adhere to this duty.””

106. The Counsel General told us that:

“To paint a broad picture first, there are a number of different strands to
the accessibility question, and the legislation provides one part of that, |
suppose. The publication of law is obviously a critical dimension to its
availability and doing that in a way that enables people more easily to

74 CLA Committee, 14 January 2019, RoP [7]
75 CLA Committee, 14 January 2019, RoP [98]
76 Written evidence, LW Q7 , Dr Catrin FflGr Huws

34



Legislation (Wales) Bill: Stage 1 Report

find the law as we proceed with a programme of consolidation and
codification. So, I'm looking at how we can publish the law by subject
matter rather than simply by date, which makes it easier to find, even
for professionals.””

107. The Counsel General also told us:

“‘On the accessibility agenda more broadly, of course, one of the
objectives is to impose on the Government a pressure to ensure
accessibility throughout the legislative process, and so | think that
imposes a further obligation to make sure that Bills brought forward
are the most accessible versions of those Bills that they can be. And |
think there's also a dialogue then with the Assembly, between the
Assembly and the Government, about what a programme of
accessibility might look like over the next five or 10 or 15 or 20 years. So,
there's a shared understanding of what that needs to be, because if it
becomes a task solely for the Government then | think we will have
failed, really. It should become part of the institutional culture of the
Assembly, for us all to want Bills and statutory instruments to be as
accessible as possible.””

108. With regards to the “exciting potential” that technology may bring, the
Counsel General said:

“I've been talking to academics at Swansea University, and to Google,
actually, and counterparts in other parts of the UK to discuss what they
are doing. This is a long-term agenda, but it's also important to take
advantage of technology during that to make as much progress as we
can, and there are all sorts of potentially exciting options making
technology available so that people can more readily understand the
relationship between English and Welsh texts and to help people
navigate around statutes when they're published and how we use
technology in this place as well, although that's not a question for the
Counsel General, but | think there are some very exciting opportunities.
| jJust want to caution that | think some of these are early wins, but
many of them will take longer to develop. | think it's important to be
tuned into those discussions.””

77 CLA Committee, 10 December 2018, RoP [49]
78 CLA Committee, 18 February 2019, RoP [22]
79 CLA Committee, 10 December 2018, RoP [50]
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109. The Counsel General’s evidence to us also included reference to the issue of
access to justice. He said:

‘“There is obviously a distinction, as your question highlights, between
access to justice, perhaps we could describe it as on one hand, and
access to law on the other. You could argue that access to law is a
subset of access to justice, but the purpose and intent of this Bill is to
improve access to law. We obviously have very limited competence in
order to address the challenges that many people face in terms of the
withdrawal of access to justice. | think there is a role for Government
and legislatures in at least trying to ameliorate some of that by making
access to law easier, which is the point of this Bill."s°

The duty to keep accessibility of Welsh law under review
(section 1)

110. Section 1(1) requires the Counsel General to keep the accessibility of Welsh
law under review. The Explanatory Notes to the Bill state:

“The duty in section 1(1) is similar to, and intended to supplement (not
replace), the obligation on the Law Commission to keep the law under
review under section 3(1) of the Law Commissions Act 1965. It requires a
focus on the law as a collective, be that the law on a particular subject
and the statute book as a whole. It also means that the Counsel
General's obligation to keep the accessibility of Welsh law under review
will be relevant when the Welsh Ministers are considering whether to
propose new legislation. In such situations regard should be had to
how the approach taken to legislating could impact upon the
accessibility of the law. This does not, however, mean that the Welsh
Ministers would have to legislate in a particular way in any individual
case."®

M. “Welsh law’, as defined in section 1(2), means:

. Assembly Acts and Measures and subordinate legislation made under
them (in other words, all legislation made by the National Assembly for
Wales or under its authority);

80 CLA Committee, 10 December 2018, RoP [57]
8 Legislation (Wales) Bill: Explanatory Memorandum, Explanatory Notes, paragraph 11
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. other subordinate legislation made by the Welsh Ministers or the old
National Assembly for Wales so far as it applies in relation to Wales (in
other words, any other legislation made by the devolved government in
Wales); and

. any other enactment or rule of law so far as it applies in relation to
Wales and relates to subject matter for which an Assembly Act could
make provision (in other words, other legislation or common law rules
which could potentially be reformed or re-enacted by the National
Assembly) .82

112. The Judicial Appointments Commission told us it supported any attempt to
improve the accessibility of Welsh law and it was reasonable to require this to be a
statutory responsibility on the Welsh Government.®

113. Swansea Law Clinic told us that the section 1 duty “has the potential to bring
about behaviour change so that all actors involved in the law-making process will
think of accessibility when making laws” 8

M4. Public Law Wales said:

‘We submit that a statutory duty to keep Welsh law under review is
especially important here, as areas of administrative law and
administrative justice are particularly susceptible to political short-
termism (and so-called ‘ad hocery)), to the detriment of articulating a
principled and clear approach to public administration (and
consequentially to social justice).”s

M5. The Counsel General told us:

‘I think that the role of the duty being placed on the Counsel General to
keep the law under review and to report on that is, obviously, at the
heart of what's envisaged here, and | think that is the locus for
accountability, really. (..)

Well, the point of having a duty is to create that ongoing responsibility,
and the current arrangements are very vulnerable to the appetite of any
Government to do it or not. And the point of having a structured duty

82 | egislation (Wales) Bill: Explanatory Memorandum, Explanatory Notes, paragraph 12
85 Written evidence, LW 11, Judicial Appointments Commission

84 Written evidence, LW 02, Swansea Law Clinic

85 Written evidence, LW 12, Public Law Wales
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and a programme is to make sure that future Governments are also
committed to it."ee

The programme to improve accessibility (section 2)

116. Section 2 requires the Welsh Ministers and the Counsel General to develop a
programme of action designed to improve the accessibility of Welsh law for each
Assembly term that begins after the section comes into force.

117. Section 2(3) requires each programme to make provision for measures that
are intended to consolidate and codify Welsh law, maintain codified law and to
facilitate use of the Welsh language. The specific content of a programme will be
a matter for the Welsh Ministers and the Counsel General.

118. Section 2(3) also requires each programme to include activities intended to
facilitate use of the Welsh language. The Explanatory Notes state:

“This is intended to include facilitation of the language in the law, in
public administration and more generally. A key aspect of this will be
consolidating the law bilingually so that much more of the law for
which the National Assembly and Welsh Government are responsible is
made in Welsh. Similarly, improving publication arrangements and
providing more commentary on the law in both languages will make it
easier for the Welsh language to be used in the law and in public
administration more generally in Wales. Other projects in a future
programme could include making more glossaries for legislation
available and further initiatives to develop agreed terminology where
this is helpful.

Section 2(4) provides that each programme may also include proposals
to promote Welsh law for example by raising awareness of significant
changes in the law or the existence of Welsh law more generally.”®

119. Section 2(5) requires a programme to be laid before the National Assembly
within six months of the appointment of the First Minister following a general
election. The Explanatory Notes state that this provision is intended to ensure that
each government can be held accountable for what its programme achieves over
an Assembly term. The Explanatory Notes add:

86 CLA Committee, 10 December 2018, RoP, [28] and [125]
87 Legislation (Wales) Bill: Explanatory Memorandum, Explanatory Notes, paragraphs 20 and 21
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‘Although a new government is not required to inherit the programme
of the previous government at the beginning of an Assembly term, in
practice, projects from one programme will almost certainly continue
until the next programme is prepared and laid, and there is nothing to
prevent projects from an earlier programme appearing in a subsequent
programme where the timeframe for completing such a project
requires that. Some of the individual projects to consolidate and codify
the law on a subject will be long term in nature, and could take more
than one Assembly term to complete.”

120. Section 2(6) provides that the Welsh Ministers and Counsel General may
revise a programme during the Assembly term, but that revised programme must
be laid before the National Assembly and again reported against.

121. Section 2(7) requires the Counsel General to make periodic reports to the
National Assembly on progress against the programme. The Explanatory Notes
state that such reporting could be made through a statement to the Assembly,
which would enable Assembly Members to ask questions of the Counsel General
on the report.®

122. The Welsh Government believes that only a sustained effort over the long
term can solve the current problems with the UK statute book. The EM states
“What is required is a permanent change to our law making processes” 2

123. The Welsh Government issued a technical document, the Draft Taxonomy for
Codes of Welsh Law,” on 3 December 2018, alongside the introduction of the Bill.

124. The Draft Taxonomy document states:

“To assist in understanding how the law could be divided OLC [the
Office of the Legislative Counsel in the Welsh Government] have
developed an indicative taxonomy of possible Codes. This is not
designed to cover all areas of devolved law at this time, but instead to
suggest how legislation in most key areas could be organised.

This indicative division of the legislation needs further consideration,
including more detailed scoping and analysis of the existing law. It will
also be important to take the views of users of legislation, including

88 Legislation (Wales) Bill: Explanatory Memorandum, Explanatory Notes, paragraphs 22 and 23
89 | egislation (Wales) Bill: Explanatory Memorandum, Explanatory Notes, paragraph 24

9 Legislation (Wales) Bill: Explanatory Memorandum, paragraph 14
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understanding how they decide that the ‘subject’ of their search of
legislation is. The goal is to organise the statute book by reference to
commonly understood subject categories. Although these categories
will almost inevitably change as the detailed process of consolidation
begins our intention is to set out our high-level goals within each
category - and to ensure that others agree that they are broadly
sensible objectives. The Counsel General intends to explore these issues
in more detail [in 2019]."2

125. The section 2 duty requiring the Welsh Ministers and the Counsel General to
prepare a programme setting out what they intend to do to improve the
accessibility of Welsh law has been welcomed by stakeholders.

126. Capital Law said that the duty on Welsh Ministers will “inject momentum”
into the overall project of making Welsh law more accessible and, as a duty, it was
a “way of keeping the project on track”.®

127. The Law Commission told us:

‘In relation to any one topic, whether it be social security or housing,
there is a vast amount of complex, technical legislation, most of which
is inaccessible to the ordinary person. We feel strongly that this sort of
exercise of improving accessibility is intended to and should have a real
impact upon individuals’ lives. So, we think it's very important. (..)

It's.. a process that needs to be addressed pragmatically. And the speed
at which accessibility can be achieved will inevitably depend on
political and financial resources.”*

128. Keith Bush QC suggested that the provisions in Part 1 of the Bill were a “small
but highly significant step in responding positively to The Law Commission'’s
recommendations’. He said:

“They are likely to lead to a highly desirable improvement in the
accessibility and effectiveness of Welsh law. The only caveat which the
author would wish to enter is that the duties to be imposed by Part 1
will only be meaningful if the work of codifying, consolidating and
generally improving the accessibility of Welsh law is adequately
resourced. If that is not done then either the programme required by

92 Welsh Government: Draft Taxonomy for Codes of Welsh Law, paragraphs 6 to 9
% Written evidence, LW 06, Capital Law
% CLA Committee, 14 January 2019, RoP [17] and [8]
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section 2 will be unambitious and ineffective or (which would be even
worse) will turn out to have been overambitious and incapable of
achievement.”ss

129. Swansea Law Clinic told us they were keen on accessibility programmes
being defined quite widely, and that they include public and legal education
components as well as collaborative methods of law making. They said:

“There were plenty of examples across the world where the more
collaborative, co-operative methods of legal drafting have been used,
and we think that's something that could be considered under these
accessibility programmes. That's as well as computational law
principles—where we have legislation available digitally, how can that
be tailored in a way that someone can find out the legislation that
applies to them and their particular problem. We see that as quite an
important matter to address.”s

130. Stakeholders raised with us the fact that the Bill, as drafted, only requires the
Welsh Ministers and Counsel General to prepare a programme to improve
accessibility. While acknowledging the provision in section 2(7), requiring the
Counsel General to report periodically to the Assembly, the Bill does not require
the Welsh Ministers and Counsel General to implement any programme of
accessibility prepared under section 2(1).

131. Public Law Wales said:

“We suggest that further consideration could be given to imposing on
Ministers not only an obligation to prepare a programme to improve
accessibility of Welsh law, but also an obligation to give effect to such a
programme (understandably this latter obligation would need to be
qualified in some way). This would give greater assurance that
programmes will be implemented.””

132. The Law Society voiced concerns that the Bill, as drafted, may mean that only
one programme under section 2 would be brought forward in an Assembly term.
The Law Society said:

95 Written evidence, LW 05, Keith Bush QC
9% CLA Committee, 28 January 2019, RoP [103]
97 Written evidence, LW 12, Public Law Wales
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‘It seems to us that perhaps a little bit of scrutiny on a more regular
basis like that might not be a bad idea.”®

133. A number of stakeholders also commented on the section 2(3) and (4)
provisions.

134. The Law Society said:

“..one concern that we do have is in relation to the duty, because the
way Part 1is drafted at the present time, the duty is to produce a
programme that includes ‘proposed activities' that are intended to do
what's in the section here. And we wonder whether that is strong
enough, or whether, in fact, the word ‘proposed’ should perhaps be
removed to ensure that some activity is carried out, not just that you
put a plan forward but nothing ever gets done as a result. And, again,
it's a point of detail, but subsection 3 of section 2 talks about what the
programme ‘must include’, and subsection 4 talks about what the
programme ‘may also include’, and the first item there is activities...

We would respectfully suggest that perhaps that ought to be part of
the duty as opposed to a mere discretion.”®

135. The Law Commission made specific reference to the provision in section

2(3)(c), regarding facilitating the use of the Welsh language. The Law Commission
said:

“There is a statutory duty on the Welsh Ministers and the Counsel
General to include in proposed activities ‘facilitating’ use of the Welsh
language. So, point 1is that there is a statutory duty, if the Bill is
enacted, to achieve that. It comes back to a discussion we've had earlier
about the extent to which the Assembly may wish to vigorously enforce
these sorts of obligations... Plainly, from the perspective of Wales, this is
fundamentally important. It's always debatable whether you want it
more express, but it is there. It's a matter for you whether the word
‘facilitate’ is sufficiently strong, perhaps."°°

9% CLA Committee, 28 January 2019, RoP [81]
99 CLA Committee, 28 January 2019, RoP [75] and [77]
100 CLA Committee, 14 January 2019, RoP [85]
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136. Huw Williams expressed reservations about the ambition for an accessibility
programme under section 2(1) and linked this to the uncertainty of why the power
in section 2(4)(b) has been included in the Bill. He said:

“The Law Commission’s Report on the Form and Accessibility of the Law
Applicable in Wales discussed the extent to which the type of
streamlined legislative procedures recommended for consolidating
bills could also encompass an element of reform. | note that at
Westminster the availability of the special procedure for consolidation
bill, which may include an element of reform, is expressly linked to bills
linked to reports of the Law Commission and that the work of the
Commission, in effect, determines the extent of reform thought
suitable for the special procedure. It isn't clear if similar considerations
lie, at least in part, behind the inclusion of the permissive power in the
Bill for a programme to include activities undertaken in collaboration
with the Law Commission, on the basis that the Commission’s work
would then indicate and guide the extent of reform thought
permissible within the overall purpose of consolidation and
codification. In view of this, | think it would be helpful if reforms to the
law intended to further the purposes of accessibility through
consolidation and codification were added to the activities listed in
sub-section (4). | also think that while it does not require a legislative
provision, there is a strong case for a degree of co-ordination of the
accessibility programme with the legislative programme, so that one
could see a substantive reforming bill being passed and then
immediately consolidated and codified with the reforms being
commended at the same time as the Code is passed into law.”®

137. Public Law Wales told us that the rationalisation of the Welsh statute book
only goes part of the way to improve the accessibility of law. They noted that
section 2(4)(a) of the Bill says the programme “may” also include proposed
activities that are intended to promote awareness and understanding of Welsh
law. Given its importance, they felt there is a case for saying that there should be a
‘must” duty to include such activities as opposed to a “may” power, if the Bill is to
achieve its stated policy objectives.?

OT\Written evidence, LW 10, Huw Williams
192 \Written evidence, LW 12, Public Law Wales
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138. With regards to addressing concerns around disincentives for academics to
produce materials on Welsh law (as discussed earlier in the report), Public Law
Wales suggested that:

“..a specific reference could be added to s.2(4) that the programme;
may include proposed activities fostering collaboration with universities
and the legal profession in Wales to improve the accessibility of Welsh
law, including a power to give financial support to such activities.”°

139. Public Law Wales further suggested that the Bill should contain a duty to
consult, in particular when preparing an accessibility programme under section
2(])'104

140. With regards to section 2(7), The Law Commission noted that the Bill does
not include a duty on the Counsel General, or the Ministers, to report on the
operation of the Act on a continuing basis, and suggest that the obligation to
report on progress “‘could be beefed up”’, perhaps by adding substance to the
word “report”os

141. Further, and similar, to this issue, The Law Society raised concerns about the
lack of external control of and influence on any future accessibility programme. It
said:

“Whilst ‘consolidating and codifying Welsh law’ is the aim of the Bill the
interpretation of the duty is left to the government of the day. It is a
particular concern that the timing and progress of codification is a
matter for the government of the day."°°

142. In relation to Part 1 of the Bill, the Counsel General told us:

‘I think it's incumbent on Governments and legislatures to take steps to
make law as available to members of the public as possible, partly in
response to that. There's a democratic accountability justification to it,
but there's also a social justice justification to it, and | think those two
things are brought together in the Bill."%7

143. The Counsel General went on to say:

103 Written evidence, LW 12, Public Law Wales
104 Written evidence, LW 12, Public Law Wales
105 CLA Committee, 14 January 2019, RoP [67]
106 Written evidence, LW 04, The Law Society
197 CLA Committee, 10 December 2018, RoP [44]
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“.the existence of that duty, | think, is the catalyst that moves the
process of consolidation from being, as | described earlier, something
that is reactive and piecemeal into something that is systematic, and
also attracts the resources that you'd need in order to be able to
maintain a programme of accessibility, rather than doing it as and
when. (..)

Additionally, it also provides, as | mentioned in my response to the
Chair, a mechanism by which the Government can be held
accountable for driving this agenda forward."°s

144. \With regards to the sorts of activities anticipated under section 2(3), the
Counsel General said:

“Well, there'll be a range of activities, | envisage. The principal activity, of
course, is the consolidation of the law, and | would envisage any
programme containing several consolidation projects over the life of an
Assembly, and in fact perhaps extending even beyond the life of a
particular Assembly term—it's clear that the scale of the task in some
areas will certainly extend beyond one Assembly term. So, | would
expect there to be timescales set out in the programme and for the
Counsel General to report on progress periodically as the legislation
itself envisages."

145. In his letter to us on 9 January 2019, the Counsel General stated:

“The programmes prepared under section 2 will set out the detailed
steps that the Welsh Government intends to take in each Assembly
term to improve accessibility. That is entirely appropriate because the
duty will be ongoing. It would be impossible for the Bill to specify all of
the detailed steps that should be taken to improve accessibility in all
future Assembly terms."m°

146. On 18 February 2019, the Counsel General added:

“..the kind of thing that | have in mind is firstly a significant
development of the Law Wales website, which is an online resource for
commentary on the law in Wales by Government, by the Assembly, by
commentators, academics, practitioners and so on. So, a significant

108 CLA Committee, 10 December 2018. RoP [46] and [47]. See also paragraph 88.
109 CLA Committee, 10 December 2019, RoP [70]
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upgrade of what we currently have in relation to that, which, to be
honest, is, | think at best described as a ‘work in progress’ at the
moment. We're also working with the National Archives to update the
basis on which Welsh law is updated and published. There's a
significant amount of work to be done there, so advances in that
programme will be the kinds of things | would envisage."m

147. In terms of the content of a future accessibility programme, the Counsel
General said:

“..the first formal programme under the Bill when it becomes, as we
hope, an Act, will be in the next Assembly term. And, obviously, we will
be looking at that point—or the Government of the day will look, at that
point, at what the state of the law is and what are the areas that most
need consolidating. And | dare say that they will have in mind, at that
point, the impact that Brexit's had to date. (..)

..the Government will consult on the content of a programme. Given
the purpose of the programme—the accessibility of law—I think it's
going to be very important to make sure that the programme reflects
the urgency for doing that in particular areas and the public interest in
and appetite for doing it. So, absolutely at the heart of this is taking the
views of the public about what should be contained in the programme
in any one Assembly term. That's part of the reason for providing that
the programme is laid out for a six-month period from the election, the
first election of the First Minister after the new Assembly is elected, so
that it gives a period of time in which to undertake that consultation.”

148. The Counsel General told us that the content of the programme and the
appetite of the Government to bring forward consolidation Bills are matters for
the Government of the day.™

149. The Counsel General later added:

“.the programme is an indication of what the Government intends to
do over the course of an entire Assembly term. And so, it really is a
matter of political pressure, it seems to me, to ensure that that is done.
There are opportunities in the Chamber, as the Counsel General gives a

M CLA Committee, 18 February 2019, RoP [7]
"2 CLA Committee, 10 December 2018, RoP [19] and [68]
13 CLA Committee, 10 December 2018, RoP [125] and [178]
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report, and other opportunities for scrutinising the Government in
meeting its stated ambition..."™

150. With regards to the timescales of future programmes and the timescales for
the broader ambitions for the consolidation and codification of Welsh law, the
Counsel General said:

“.this is a programme of many years, and that there would be areas
that remain, by definition, uncodified and unconsolidated for some
time in that period.s

151. The Counsel General also told us:

“The way | envisage it working in practical terms is that it's possible to
consolidate either as part of a piece of law reform or during periods of
policy calm, if | can describe it in that way—you know, after a period of
law reform. So, it's intended to be flexible so that you can look at the
Government'’s legislative programme after an Assembly election and
identify where the opportunities might be and then supplement those
or do them in a way that is most likely to lead to consolidation and
codification. So, it's meant to be a flexible tool in that sense."®

152. With regards an accessibility programme and the role of the Assembly, the
Counsel General told us:

“.the Assembly will also have a role, | hope, in influencing the content
of that programme by making suggestions about what the
Government might wish to include in them." ™

153. The Counsel General also confirmed that discussions with the Assembly were
underway about Standing Orders that would enable the appropriate scrutiny of
consolidation Bills.m®

154. We asked the Counsel General to explain his thinking with regards to future
processes for law reform Bills, and the relationship with processes for Bills that
would consolidate existing legislation. He told us:

4 CLA Committee, 18 February 2019, RoP [12]
5 CLA Committee, 18 February 2019, RoP [31]
e CLA Committee, 10 December 2018, RoP [181]
"7 CLA Committee, 10 December 2018, RoP [76]
"8 CLA Committee, 10 December 2018, RoP [76]
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‘Although they both require different kinds of Standing Orders, they're
both separate in a sense. So, the consolidation Standing Orders clearly
are about consolidation. The law reform one will be predicated on a
piece of law reform, on work that the Law Commission would have
undertaken, usually. So, there’s a conceptual difference, | think, in how
to approach them and the needs of the Assembly will be different in
either case, | think."m

The meaning of consolidation and codification

155. The Counsel General's plan for improving the accessibility of Welsh law
involves both the processes of consolidation and codification (as per section 2(3)(a)
of the Bill). The Explanatory Notes to the Bill provide an explanation of both
processes:

‘Consolidating the law generally involves bringing all legislation on a
particular topic together, better incorporating amendments made to
legislation after it has been enacted and modernising the language,
drafting style and structure. This involves no or only minor amendments
to the substance of the law consolidated. In Wales consolidation of the
law will involve for the most part re-enacting laws previously made by
the UK Parliament, and doing so bilingually.

Codifying the law is intended to bring order to the statute book. This
involves organising and publishing the law by reference to its content
(and not merely when it was made), and maintaining a system under
which that law retains its structure rather than proliferating. A ‘Code’ of
Welsh law would generally be published once some or all of the
primary legislation on a particular subject (taking account of the
legislative competence of the National Assembly) has been
consolidated, or has been created afresh following wholesale reform.
This should usually be accompanied by a process of rationalisation of
subordinate legislation made under the primary legislation. The existing
hierarchy within, and delineation between, legislative instruments
(primary and secondary legislation, and guidance or other similar
documents made under the Acts or subordinate legislation) would
remain. All the legislation within a Code will be made in both English
and in Welsh.

"% CLA Committee, 18 February 2019, RoP [109]
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Therefore a Code would not (generally) be one legislative instrument
but rather a collection of enactments under a unifying overarching title.
Those enactments which make up the Code on any particular subject
would be made available together. Similarly these enactments will
remain the means by which the law is formally articulated. The Code is
not intended to be a legal instrument in its own right but rather a
means of collating and publishing the law more effectively.”2°

156. The Explanatory Notes further explain that, although a Bill that codifies
statute law might incorporate the effect of case law on the meaning of the
legislation being consolidated and codified, or rules of common law that are
closely related to that legislation, “the Welsh Government does not intend to
undertake wholesale codification of the common law" ™

157. Professor Thomas Glyn Watkin QC told us:

“Given the relative youth of its devolved legislature and the still
mManageable quantity of its statutory output, Wales is well-placed to
take bold, first steps towards codifying its legislation as proposed by the
bill's provisions. 22

158. Citizens Advice Cymru were of the view that a process of consolidation with
the final output being consolidated legislation will not only help the citizen but it
will also help their advisers give the best possible advice.”

159. Public Law Wales raised some concerns about the potential pitfall of seeing
consolidated and codified law as a singular way of making the law more
accessible. They said:

“There is great value to legal professionals in having a collection of
legislative sources, and this could over time begin to compensate for
the difficulties of having few academic and practitioner texts across the
topics of Welsh law. However, based on our collective research into the
experiences of ‘users’ of the administrative justice system in Wales, this
would not on its own render the law more accessible to many groups of
non-professionals - especially for example homeless persons and some
social housing tenants, or parents of children with additional learning
needs and healthcare needs. One reason for this is legislative language,

120 | egislation (Wales) Bill: Explanatory Memorandum, Explanatory Notes, paragraphs 16 to 18
2 Legislation (Wales) Bill: Explanatory Memorandum, Explanatory Notes, paragraph 19

22 \Written evidence, LW 03, Professor Thomas Glyn Watkin QC
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another is that users of the administrative justice system tend to have
multiple problems that could easily cut across for example, Codes of
Education, Health, Housing and Public Administration. (...)

There is potential for codification to reduce costs by making the law
more accessible to professionals, but for individual people the need for
assistance, advice and advocacy will still be very real. (..)

..the Welsh Codes will not seek to codify case law, yet they risk being
seen as a fully comprehensive statement of the law on a particular
subject area."

160. We asked our stakeholders what consolidation and codification meant to
them. We also asked for their views on the Counsel General's current intentions
regarding both processes.

161. Professor Thomas Glyn Watkin QC told us:

“‘My understanding of consolidation is that it brings together under one
roof, as it were, the relevant legislation on a particular topic, and in so
doing would obviously remove the things that were no longer
pertinent. It would revise the language in order to bring the thing into
an integral whole, but of itself, would not, as it were, design the
structure under the roof within which the consolidated law would fit.
And codification is one choice of how you then systematise and
rationalise what you have consolidated. So, consolidation brings things
together; codification is the choice you make about how you then order
it. To a certain extent, although the two things go hand in hand, it is
necessary to consolidate before you can really see how, if at all, you wish
to codify."25

162. Citizens Advice Cymru said:

“From our understanding of the Government proposals to date, it is
clear to us what a code is. I've looked at the taxonomy. It does look
clear; it's been presented in a clear and accessible manner that would
be understandable to the public. Perhaps lawyers would want to look
in more detail at some of the issues that we've raised today, but for the

24 \Written evidence, LW 12, Public Law Wales
25 CLA Committee, 14 January 2019, RoP [118]
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public, | think this version is clear for them so that they can understand
what a code is and where law would sit within that code.”2¢

163. The Law Commission told us:

“There’s no definition of codification or accessibility, and that, | think, is a
legislative choice. There is sometimes a danger in being too prescriptive
too early, and trying to define terms might actually limit them. If this
were a court and | were a judge looking at the interpretation of this, |
would be looking at what was the admissible extraneous material—you
know, what had the Counsel General said, what had the Law
Commission said. | think you would find agreement that codification is
intended to be a streamlined process of bringing everything together,
not a cataloguing, and | think a court would work out pretty quickly
what was meant by those terms.”?

164. The Law Society suggested that what the Counsel General is proposing will
not create codes as per the current understanding in civil law. For that reason, The
Law Society said:

“The Bill refers to ‘codification” and the Explanatory Memorandum to
Codes of Welsh law but as we know from the Law Commission’s report
on the Form and Accessibility of the Law Applicable in Wales there are
versions of codification and what is proposed for Welsh law does not
create a ‘Code’ in the civil law tradition. Viewed from a wider
perspective the proposals could lead to confusion. It is proposed,
therefore, that the codes which result from this activity of ‘consolidating
and codifying Welsh law’ be referred to as ‘Welsh Law Codes’ to identify
them as specific, novel and unique.”2

165. We asked The Law Society whether a code on the classic civil law lines would
be easier to operate than a version where all current legislation is gathered
together in catalogue-fashion. The Law Society said:

‘I think in terms of clarity and ease of finding the information, the code
where everything is there in place has to be the favoured option. Having
said that, one can understand that that is a slightly more difficult and,
certainly, a more resource-intensive approach to take. But | think as far

26 CLA Committee, 28 January, RoP [115]
27 CLA Committee, 14 January 2019, RoP [83]
28 Written evidence, LW 04, The Law Society

51



Legislation (Wales) Bill: Stage 1 Report

as we are concerned as practitioners, if we can find the source readily
and haven't got to go searching elsewhere for things, that is a very
beneficial approach to take."?

166. We asked the same question of Citizens Advice Cymru, who told us:

‘I'd say they both play to different audiences. So, I'd say the catalogue
version probably suits lawyers more, in that it's split into Acts, and then
you need to look at which Act applies to the situation you're looking at,
whereas the one code would apply more to the citizen being able to
understand, so it's all in one very contained space, whereas the
catalogue is still something that professionals would handle more
easily than the citizen. (..)

| think it's a balancing act.. Whichever way you do it, it's going to suit
one group more than another. And if you are trying to make the law
more accessible, I'd say focus on getting it to the citizen and letting
lawyers then work with it as they would anyway, whereas if you focus
the practice of codification on being for the lawyers, you'll lose out on
making it more accessible to the citizen. So, focus on the citizen side of
it, because lawyers will find a way of working with the law anyway."=°

167. The Law Commission indicated that a catalogue system of codification is not
its preferred approach. It said:

‘I don't think a catalogue makes it more accessible, because that's
simply an index. You go to it, you see that item No. 17 is to be found
somewhere else—you go to item No. 17 and it starts, in the traditional
way, cross-referring to five other pieces of legislation. You've then got
the problem of proliferation, which we're in fact trying to solve.”

168. Both Professor Thomas Glyn Watkin QC and Huw Williams noted concerns
that the ambition for codification is unclear. They both also highlighted a conflict
between the EM and the Explanatory Notes with regards to what codification will
entail, which appears to “roll back” on the broadest vision.

169. Professor Watkin QC said:

129 CLA Committee, 28 January 2019, RoP [35]
130 CLA Committee, 28 January 2019, RoP [129] and [131]
1 CLA Committee, 14 January 2019, RoP [50]
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“The importance of maintenance [of the statute book] is recognized in
the Explanatory Memorandum to the Bill .. However, the Explanatory
Notes which accompany the Bill are less clear in this regard... [and]
appears to roll back on the broader vision of the EM (..)

.if, as is stated, The Code is not intended to be a legal instrument in its
own right but rather a means of collating and publishing the law more
effectively (EN 117), it is difficult to see how this can effect ‘a permanent
change to our law making processes’ (EM 114).

If the codes merely collate and publish primary and secondary
legislation which continues to be enacted and made as at present, the
only change to existing law-making processes that may be required
may be the addition of an opportunity for the legislature to scrutinize
how such legislation is being incorporated into the codes. Without such
a stage, the exercise will be entirely the preserve of the executive and
will be conducted, albeit more thoroughly and more regularly, in much
the same way as legislation.gov.uk is currently revised and updated.
However, unless some role is accorded to the legislature in this process,
it is difficult to see how the content of non-government bills could be
fairly accommodated. At the very least, an expedited legislative process
might need to be introduced to deal with post-enactment revision of
the codes. It might also be asked where the drafters producing those
revisions should be located - in the government, the legislature or at
arms length to both. (..)

Greater clarity is needed with regard to these issues.”
170. Huw Williams said:

‘While | do not underestimate the task involved in adopting a largely
codified statute book for Wales, | share the concern voiced by Professor
Thomas Watkin QC that the Explanatory Memorandum ‘appears to roll
back on the broader vision’ by explicitly discounting in most cases n
approach where the Code itself is a legal instrument. .. While | can now
see that such an approach would explain the Welsh Government'’s
response to the Recommendations 8 and 9 in the Law Commission’s
Report on the Form and Accessibility of the Law Applicable in Wales,
which stated that the Welsh Ministers envisaged secondary legislation
and quasi legal material, such as statutory guidance should also stand

32 Written evidence, LW 03, Professor Thomas Glyn Watkin QC
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as part of the Welsh Law Codes, | question whether such an approach
will in the long term impose the degree of discipline required to
maintain and orderly and thus accessible series of Codes. The notion
that a Code once assembled should enjoy a protected status that
ensures that amendments to topic within the purview of a Code should
be subject to a presumption that the law will only be changed through
amendments to the Code, seems to me to be essential if codification is
to be seen over the longer term to have been worth effort involved.
Protecting the status of the Codes in this way requires the executive
and legislature to collaborate and it is disappointing that the Bill is
before your Committee for consideration, without any indication of the
type of Standing Orders that might be adopted by the legislature to
facilitate consolidation and to maintain the Codes.."=*

171. Mr Williams added:

‘.speaking from a practitioner’s perspective, | would like to see a system
of codification with two components: (a) A ‘Code Act’ for each of the
major topic area with the individual Acts forming parts and chapters of
the Code and ‘protected’ by the legislature’s standing orders. (b) A co-
ordinated publication process that would marshal the secondary
legislation and the quasi legislative materials along the lines envisaged
in the Government'’s response to the Law Commission. | also believe
that such an approach will create a more robust model of codification
with consequent advantages to the accessibility of the codes for the
ordinary citizen."

172. Mr Williams concluded:

“To confine the projected codification to the bringing together of
legislation and quasi legislation as a publication exercise and
designating it as a Code seems to me to be of questionable value.”

173. We raised with stakeholders the Counsel General’s proposal that his
codification ambitions will not involve the codification of common law. In the
main, this was supported by stakeholders.

174. The Law Society said:

133 Written evidence, LW 10, Huw Williams

134 Written evidence, LW 10, Huw Williams
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‘At the moment, | think we'd have to say that we agree with the
suggestion made, namely that common law isn't considered because
historically that is law that has changed over a period of many years.
And of course, the whole point of this legislation is to consolidate
written legislation, rather than law that has developed and evolved over
a period of years. So, time will tell. Perhaps we will need to look at that
in future. But, at the moment, | would say that this is the correct
approach.”s

175. Citizens Advice Cymru told us:

“‘Our concern would be if you do codify, the common law principles
then become fixed and that's beneficial in some cases and not in
others. But we can see that it has its benefits if you do it, butit’'s a
massive step just to codify the legislation in the first place, and that
would be beneficial for citizens without the common law element
being incorporated. So, we're supportive of the stance being taken
currently."=e

176. Swansea Law Clinic suggested that simplification and codification of
common law judgments would be useful.’®

177. The Counsel General told us:

“..consolidation, and the accessibility agenda more broadly, isn't about
what the law says, but where it says it, if | can put it at its most simple.”s#

178. During the Counsel General’s first appearance before us, he summarised his
intended approach to codification. He said

“The basic idea of the code is that the law is organised by subject
matter, by subject heading, and within each code you could expect to
see one or more consolidated primary Acts and then, published with
that, consolidated statutory instruments and, importantly, and
importantly for the person in the street, | think, all the guidelines, codes

135 CLA Committee, 28 January 2019, RoP [44]
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of practice.. the soft law, and the secondary legislation, in one place so
that you know where to find it, essentially.”

179. We suggested to the Counsel General that there are two competing visions
emerging for what a code will look like. We asked him to confirm his vision. He
said:

‘Well, it's more than a catalogue; it's more than a gathering together,
because it involves remaking the law in a consolidated form. So, it
involves a legislative process in the way that the Assembly legislates in
any way, but governed by particular Standing Orders. And the reason |
mention that is because there's been some discussion in the evidence
about whether the code should be a legal instrument—a thing that is
separate from an Act of the Assembly. | don't see that as a way through
it. At the end of the day, the Acts that form the foundation of a code
will be Acts of the Assembly, so | don’t think it's particularly meaningful
to characterise them as something else. However, the critical thing is
that those codes are maintained; that the structure that is settled upon
is maintained, and that, | think, is the role of the Standing Orders in
protecting those principal Acts within the codes.”#°

180. The Counsel General gave the example of the field of social care as one area
where there has already been a “significant amount of consolidation in primary
legislation”. He told us:

“..effectively, the combination of the Social Services and Well-being
(Wales) Act 2014 and the Regulation and Inspection of Social Care
(Wales) Act 2016 together form what you might expect to be the
building blocks of a code, really, because they cover the primary ground
very extensively. But there are between 30 and 40, | think, statutory
instruments and codes of practice and so on that underpin, or rather
flow from, those two statutes. And so a code of social care would
include all of those.

As it happens, in this particular field, Social Care Wales have already
been doing a very significant amount of work in co-locating on their
website the legislation, both primary and secondary, and the codes of

139 CLA Committee, 10 December 2018, RoP [84] and [86]
40 CLA Committee, 18 February 2019, RoP [17]
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practice and so on, and also have been providing explanatory
memoranda and overviews of how the law works."

181. We asked the Counsel General to expand on his reasoning for not proposing
to include the common law in his codification plans. He said:

“The challenge, | suppose, that we face if you look at the common law
as opposed to statute is that common law in our jurisdiction is
developed across both England and Wales, and so the means by which,
| suppose, we would have the capacity to bring order to common law,
which is, as you say, judge-made and not made by a legislature, is by
turning it into statute, really. (..)

What | would say though is that.. as we roll out the further developed
Law Wales website, that will be a place where commentary and analysis
of the common law in relation to devolved law in Wales will be located
and that that will become a resource that will help accessibility to the
common law in that sense."

182. The Counsel General provided an explanation of how he hoped the
framework of a code would work. He said:

“.the establishment of the code is significant, but the first step, really—
it's the culmination of a huge process—in terms of codification, setting
the code is the foundation, really. The value is derived by maintaining
the code so that any reform to the law takes place—you know, whatever
the actual substance is—within the framework of the code. So, this isn't
about what the law says but where you find it, basically. And | would
expect that the Assembly Standing Orders, in due course, will require
legislation being brought forward to reform a particular area of law to
maintain the code in doing so. Obviously, a law reform proposal
brought forward by Government or a backbench Member could
include provisions that reform law that appears in more than one code.
And so, it's not a question of whether that individual provision is
appropriate or not, it's about where it ends up going, if you like, and so
the task of allocating it is the bit that maintains the code.”*

41 CLA Committee, 10 December 2018, RoP [88] and [89]
142 CLA Committee, 10 December 2018, RoP [61] and [62]
143 CLA Committee, 10 December 2018, RoP [104]
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183. In his statement to Plenary, on the introduction of the Bill, the Counsel
General said:

“..Part 1 of the Bill will not of itself deliver the reform that we desire. That
depends on the detailed and painstaking work of consolidating the
law; rationalising it into a structure of codes. We will in future, therefore,
start to see the production of Bills designed not to reform the law, but
to bring order to it by remaking existing legislation afresh for Wales in a
modern, bilingual and accessible form. Once enacted, these laws will
then need protection from any future political desire to make law that
does not fit structurally within the new established codes. While, clearly,
there is no desire to impinge upon the content and effect of the law,
and the instinct to reform the law, we have a collective responsibility to
constrain how that is done so that the impact upon the accessibility of
the statute book is always taken into account.”

184. We asked the Counsel General for reassurance that amendments to future
Bills would not be rejected on the grounds that those amendments could not fit
in a rigid code. He told us:

“The Government certainly isn't advocating that-that an amendment
should be ruled out for not having selected the right code. Ultimately,
the principal point is that the law should be reformed by the Assembly
in the way the Assembly wants to reform the law. The question then is:
where does that law appear? And that's really a question of allocation,
isn't it? So, as | say, you can have a proposal that touches on a number
of codes, and so the effect of each of those law changes will end up
being in different codes, potentially.”s

185. We asked the Counsel General what he meant by the phrase “future political
desire to make law that does not fit structurally within the new established
codes’. He told us:

‘I guess that the reference is to the Government bringing forward law
reform outside the context of a code, and the point I'm making is that |
would anticipate that the Assembly will, obviously, not want that to
happen. | can’'t imagine the Government will want that to happen, but
it's to reflect that. At the end of the day, it's just reflecting the principle

% Plenary, RoP, 4 December 2018 [380]
145 CLA Committee, 10 December 2018, RoP [108]
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that whatever the law reform is, it's about where it sits, and it's that
guestion that determines the accessibility of it, really.”«°

186. The Counsel General, in his later evidence session, said:

“.the Assembly will be presented with consolidation Bills, those Bills
will be scrutinised, debated, and hopefully passed, and | would expect
and hope that these Standing Orders of the Assembly would then
protect those primary Acts as the foundations of the code so that the
Member in charge of future legislation would have to justify departure
from that, if they were trying to legislate outside, by way of
amendment, those primary Acts.”

187. Following the concerns raised by stakeholders regarding the Counsel
GCeneral's preferred approach to codification, we asked the Counsel General how
he believed his approach would result in a permanent change to the law-making
processes, as stated in the EM. The Counsel General emphasised the role of the
Assembly’'s Standing Orders. He said:

‘If they play the role of protecting the status of those primary Acts, then,
| think that will affect the way in which we legislate, because there’'ll be
an assumption that future reform legislation happens within the
parameters of those existing Acts. So, that's one way in which it would
affect our law making."48

Cross-cutting legislation

188. A number of stakeholders raised concerns about how cross-cutting
legislation would be dealt with during the process of consolidation and
codification.

189. Swansea Law Clinic told us:

“We're very concerned about the cross-cutting legislation... There's no
real easy answer to this. | think we want people alerted to the fact that
there is cross-cutting legislation, whether it's in user guides or
explanatory memoranda or some other ways—that it's signalled to
people, You may have to read certain overarching legislation in
conjunction with this code.” The problem with repeating it in different

146 CLA Committee, 10 December 2018, RoP [113]
%7 CLA Committee, 18 February 2019, RoP [18]
48 CLA Committee, 18 February 2019, RoP [21]
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codes is—I think one priority should be to try to make the code as short
as you possibly can, and as far as is appropriate to make it short,
because sometimes you need length for precision. But, again, in terms
of making it user friendly for citizens, | think we need to make the
codes as short as is appropriate but with reference to, in some way,
shape or form, these overarching pieces of legislation.”

190. The Law Commission suggested there would not be an easy solution to how
cross-cutting legislation is handled. It said:

‘I'm not certain there's an easy answer. It may be that, in code B, you
would simply have ‘For subject matter relating to children, please see
chapter x of code A or statute A’; you could have a cross-reference.”=°

191. The Law Society equally agreed that this was “quite a difficult conundrum”. It
said:

‘| can see there are arguments for both ways of dealing with that. |
think if something like the well-being legislation was to be referred to
in each of the codes, it's possible that could become somewhat
confusing, and so, perhaps I—and this is from a personal perspective
now—would err on the side of allocating it somewhere and ensuring
that everybody realised that it was allocated, with links through to the
other codes as and when they apply. But, you know, there are a number
of such pieces of legislation—social well-being as well—that have impact
beyond just their own location. So, | suppose | would perhaps err on the
side of deciding where it is to reside and then putting the links through
to the others.”

192. We raised with the Counsel General the issue of cross-cutting, and broad-
scope legislation. He told us:

“There are some examples, by the way—you mentioned the future
generations legislation—which is an underpinning legislation, really,
which doesn't fit easily into a code. So, there will potentially be other
circumstances where it isn't evident what code a particular initiative
would sit in. There would need to be enough flexibility to

149 CLA Committee, 28 January 2019, RoP [133]
150 CLA Committee, 14 January 2019, RoP [46]
51 CLA Committee, 28 January 2019, RoP [40]
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accommodate that, clearly, but the principle would be that, whatever
the law reform is, it's done within the framework of a code.”s?

Draft Taxonomy for Codes of Welsh Law

193. Stakeholders provided their views on the Welsh Government’s Draft
Taxonomy for Codes of Welsh Law.

194. The Law Commission suggested that, while it could be subject to further
refinement, the Draft Taxonomy represented a “sophisticated piece of work” s

195. Professor Thomas Glyn Watkin QC told us:

‘.. was somewhat disappointed by what was presented in the draft
taxonomy, because that did seem to be a plan for how you
consolidated and what needed to be consolidated under certain topics,
and didn't take that further step of how you then rationalise and
systematise it into a form that is readily accessible, a form that one
assumes would be rolled out then across all of the relevant codes so
that there would be a common approach, which would, in itself, lead to
greater understanding and accessibility. But it may be that this is an
early point, and people don't want to commit too soon to where they
want to go. (..)

| would like to see some more information about the direction of travel.
| think, beyond that point, it won't be, This is what it would look like'—
there would be choices about what it would look like. And | think
what's been avoided at the present time is making those choices
upfront. | think, possibly, that's a sensible choice.”

196. Huw Williams said that the Draft Taxonomy represents a useful starting point,
however he sensed “the ghost of executive devolution within the structure” s
Similar views were expressed by Professor Watkin QC.1s

197. During our consideration of the Bill, the Older People’'s Commissioner for
Wales and the Children’'s Commissioner for Wales wrote to the Counsel General.
They said:

152 CLA Committee, 10 December 2018, RoP [116]

153 CLA Committee, 14 January 2019, RoP [45]
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‘In the Welsh Government's recently published Draft Taxonomy for
Codes of Welsh Law, the legislation that established both the Children’s
Commissioner for Wales and Older People’'s Commissioner for Wales
has been categorised under the Code of ‘Health and Social Care’. As
you will be aware, both younger and older people access a range of
other public services beyond health and social care, including
education, justice, employment and housing. Likewise, our offices
conduct a significant amount of work beyond health and social care.
We believe that it would be more appropriate to reclassify the
legislation that established our offices under the Code of ‘Public
Administration’ alongside the Public Services Ombudsman for Wales.
Whilst this codification does not affect our ability to discharge our
statutory functions, it is important to show those that are making use of
the Taxonomy, including the public, that our work extends beyond
health and social care.””

198. We asked stakeholders whether it would have been helpful if the Welsh
Government had produced a draft of a Code to assist understanding.

199. Dr Catrin Fflar Huws agreed that this would have been helpful.s
200.The Law Society said:

“.we've yet to see what a code might look like, and it's difficult to be
specific in relation to inputting to that until we've seen an example of
what the code may look like. (..) At the moment, the taxonomy shows
the areas of legislation that might be covered on a particular aspect but
doesn’t go into any more detail at the present time. | think we will need
to see that. (..)

It would be useful to see an online version...

~we're very keen as well that we are able to engage and work very early
on in the process so that it's not treated as the usual, ‘It's a Bill and it'll
be consulted upon.’ (..

.it's going to be really important when the code starts being developed
that you do have members of the judiciary, you have the Law
Commission... and ourselves as the representative body, and bringing

157 Written evidence, LW 09, Older People's Commissioner for Wales and the Children’s
Commissioner for Wales

158 CLA Committee, 14 January 2019, RoP [142]
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practitioners to the table so that we can work together on the
development of it, and not just see the almost cooked product of
what's happening.”

201. The Counsel General gave the example of planning and how that would be
dealt with using consolidation and codification processes. He said:

“.in the [draft] taxonomy, we've suggested a planning land use code, so
one of the primary building blocks of that would be the Planning
(Wales) Act 2015, and we would consolidate all the existing planning
legislation—primary legislation—into one Act, and then all the Sls would
be consolidated beneath that.”e°

202. In a letter to us, the Counsel General provided a diagram, using planning law
as an example, illustrating the complex nature of legislation currently, and how
this will be consolidated and codified into a future Code of Welsh Law. The
Counsel General's letter also provided an indication of how the Cyfraith
Cymru/Law Wales website could be used to publish Codes and explanatory
material in the future.®

Our view

203. We are generally content with the provisions in Part 1 of the Bill regarding the
accessibility of Welsh law.

204. However, we agree with the view expressed by some stakeholders that a
clearer narrative is needed regarding the meaning of “the accessibility of Welsh
law”. We believe this will be vital in facilitating robust and transparent evaluation
of the success of Part 1 of the Bill.

Recommendation 7. The Counsel General should, during the Stage 1 debate,
provide a clear explanation of what is meant by “the accessibility of Welsh law”.

205. We believe a number of improvements could be made to the Bill in order to
ensure future Welsh law is more accessible to all those whom it affects.

206. We note that section 2(1) of the Bill requires the Welsh Ministers and the
Counsel General to prepare a programme of accessibility. In our view, a duty to
also implement such a programme would be an appropriate provision to include

159 CLA Committee, 28 January 2019, RoP [21], [23], [25] and [30]
160 CLA Committee, 18 February 2019, RoP [26]
e Letter from_the Counsel General, 8 March 2019



http://www.senedd.assembly.wales/documents/s86243/Letter%20from%20the%20Counsel%20General%20and%20Brexit%20Minister%20-%208%20March%202019.pdf

Legislation (Wales) Bill: Stage 1 Report

in the Bill. While we acknowledge that a duty to prepare a programme will ensure
that future governments will give due regard to considering what may be done as
regards the accessibility of Welsh law, an accompanying requirement on the
Welsh Ministers to implement that programme will provide the necessary
impetus and safeguards that some definitive action will be taken. 2

Recommendation 8. The Bill should be amended so that the Welsh Ministers
and Counsel General are required to implement a programme of accessibility
prepared in accordance with section 2(1).

207. We note and welcome the Counsel General's commitment to consult in
advance of the preparation of a programme under section 2(1). We agree that it
will be important to make sure that a programme is informed by those people
and groups who are best placed to advise where there is the greatest need for
actions such as the consolidation of a particular subject area of law.

208. We note that section 2(2) of the Bill requires the Welsh Ministers and the
Counsel General to prepare at least one programme, in accordance with section
2(1), in each term of the Assembly, and that the programme must be laid within
six months of the appointment of a First Minister following a general election. We
further note the power in section 2(6) that will enable such a programme to be
revised by the Welsh Ministers and the Counsel General.

209. With regards to section 2(3)(c), we note that this provision in the Bill requires
that the programme developed in accordance with section 2(1) facilitates the use
of the Welsh language.

210. We note that section 2 provides for activities that must (section 2(3)) and may
(section 2(4)) be included in a programme. We believe that activities that are
intended to promote awareness and understanding of Welsh law (section 2(4)(a))
must be a key part of any accessibility programme. For that reason, we believe this
type of activity should be included in section 2(3).

Recommendation 9. The Bill should be amended so that proposed activities
that are intended to promote awareness and understanding of Welsh law
should be included as a duty under section 2(3) rather than being discretionary
under section 2(4).

162 See also earlier section in the report on resourcing the Bill.
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211. With regards to section 2(4)(c), we are of the view that other appropriate
activities that may be included in an accessibility programme should include the
non-legislative measures we highlighted in the previous chapter of this report.

212. We note that, under section 2(7), the Counsel General must report
periodically to the Assembly on progress made under the programme. Given that
the section 2(2) duty only requires one programme per Assembly term (although
we acknowledge that more than one may be prepared), we believe the current
duty under section 2(7) is not sufficient. In our view, the Counsel General should
report to the Assembly on progress made under the programme on an annual
basis. This would provide the Counsel General not only with an opportunity to
update the Assembly on proposed activities which are progressing well, but also
those activities that have not or will not be taken forward. We believe an annual
reporting cycle may have the potential to inform any decision to revise the
programme (which is permitted under section 2(6)).

Recommendation 10. Section 2(7) of the Bill should be amended so that the
Counsel General is required to report to the National Assembly on an annual
basis on the progress made under a section 2(2) programme.

213. Following the laying of such a report, as required by section 2(7) (and as
amended as recommended above), we envisage that we would invite the Counsel
General to attend a meeting of the Committee, at which the report could be
considered and scrutinised.

214. Our recommended amendments to section 2 would, in our view, ensure that
the bold steps this current Welsh Government has taken towards achieving a
more accessible Welsh statute book are not in any way diminished in the future.

215. The Counsel General's plans as regards beginning a programme of
consolidation are welcome. We agree with the Counsel General and stakeholders
that consolidated legislation will not only help the people of Wales to understand
Welsh law, in particular their rights and obligations, but it will also help those
practising law.

216. We heard extensive evidence from stakeholders about what consolidation
and codification means to them. While the notion of consolidated law and the
Counsel General's ambition for a consolidation programme are both clear, the

same cannot be said for codification.

217. As regards codification, we believe the evidence from stakeholders is
potentially at odds with the Counsel General'’s vision as set out in his evidence to
us. As we understand it, the Counsel General intends for the process of
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codification to involve bringing order to the statute book by organising and
publishing Welsh law by reference to its content. However, the evidence we have
received from some stakeholders suggests that this plan will be of questionable
value.

218. We acknowledge the evidence from some stakeholders who suggested that
it may be best not to set in stone the plans for codification at this point in time
because it would allow for further discussions with relevant stakeholders,
including the Assembly.

219. In view of the uncertainty that exists, we believe clarity from the Counsel
General on this matter is needed, particularly as any potential confusion may
become a barrier to implementation.

Recommendation 11. The Counsel General should issue a statement clarifying
his proposals and intentions for codifying Welsh law.

220. We note the Counsel General's evidence that work on Assembly procedures
for dealing with consolidation Bills is ongoing. We are unclear about the Counsel
General's comments regarding procedures for codification in Standing Orders. We
believe our views should be sought before Standing Orders relating to
consolidation, codification and law reform are finalised.

Recommendation 12. The Business Committee should seek the views of the
Constitutional and Legislative Affairs Committee as it prepares new Standing
Orders for consolidation Bills, codification and law reform Bills.

221. To conclude our remarks on Part 1 of the Bill we make the following
observations and recommendation.

222. It seems to us that there are many situations the public face in everyday life
where they would like to know (and, of course, have a fundamental right to know)
what the relevant law is in Wales. For example, a person visits a relative in a care
home in Wales and the person has concerns that the care home is not providing
the relative with proper equipment. How does the person find out what the law is
in this area?

223. A person with experience of social care legislation in Wales will know that
care homes are regulated in Wales under the Regulation and Inspection of Social
Care (Wales) Act 2016, and that requirements around care home premises,
facilities and equipment are set out in Part 12 of the Regulated Services (Service
Providers and Responsible Individuals) (Wales) Regulations 2017 (the 2017
Regulations). Regulation 44(4)(c) of the 2017 Regulations state that premises used
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by registered care home service providers must be suitably furnished and
equipped.

224, It is unrealistic to expect people who do not have experience of social care
legislation in Wales to find that specific law. Further, an internet search of terms
such as “care home not providing proper equipment in Wales law” returns results
that relate to outdated legislation (namely the Care Homes (Wales) Regulations
2002 which were revoked in April 2018). We see this as a significant hurdle to the
accessibility of law as it applies in Wales. We believe more could be done, in
conjunction with The National Archives, to ensure legislation that is no longer in
force but which still can be located on legislation.gov.uk is clearly marked as such.

Recommendation 13. The Counsel General should, either in correspondence
with the Committee or in a written statement to the Assembly, provide a clear
explanation of how the Bill will help a person in Wales find the law (including

any guidance or commentary etc. available) as it currently applies in Wales.
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6. Interpretation and operation of Welsh
legislation (Part 2 of the Bill)

‘Statutory interpretation is the process of determining the
meaning and effect of legislation, and how it operates. This
can be a complex process. Acts prescribing rules on how laws
are to be interpreted are a typical feature of legal jurisdictions
across the common law world. Their purpose is to shorten
and simplify legislation and promote consistency in its
language, form and operation.™s

225. All legislation applicable in Wales is presently interpreted by reference to the
1978 Act, an England and Wales Act. Scotland and Northern Ireland have made
statutory provision on how their own legislation is to be interpreted.’®

226. The EM states:

“The 1978 Act is now 40 years old and is not as clear and accessible as it
could be. Some of the provisions are ambiguous or have caused
problems in practice, some are arguably redundant, and some are
simply out of date. It would therefore benefit fromm modernisation.

This is especially true in a Welsh context as the Act predates the
devolution settlement for Wales. Some of the rules and definitions in
the 1978 Act are not relevant to law applying to Wales only (for example,
a number of the words and terms defined in Schedule 1 to the Act such
as, ‘London borough’). Several provisions in the Act do not apply at all in
relation to legislation made by the National Assembly."es

163 L egislation (Wales) Bill: Explanatory Memorandum, paragraph 17
164 Legislation (Wales) Bill: Explanatory Memorandum, paragraph 18
165 | egislation (Wales) Bill: Explanatory Memorandum, paragraphs 19 and 20
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Application and effect of Part 2 (sections 3 and 4)
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The diagram demonstrates that post-2020 legislation can still be subject to the
Interpretation Act 1978, but only where the post-2020 legislation is amending
pre-2020 legislation. This is set out in section 30 of the Bill (but is subject to
express provision to the contrary or the context requiring otherwise, see section
4(1) of the Bill). The Explanatory Notes to section 30 say:

“The general position at common law is that the effect of an amendment is to
be determined by interpreting the legislation that has been amended, rather
than the amending legislation. Section 30 makes express provision that is
intended to reflect this common law position, for cases where an amendment is
made by or to (or by and to) an Assembly Act or a Welsh subordinate
instrument.”

The 1978 Act will not apply to the Bill itself, despite the expectation that the Bill
will become an Assembly Act before 1January 2020. Therefore, the Bill will be
one example of pre-2020 legislation that will be interpreted in accordance with
Part 2 of the Bill (see section 3(1)(a) of the Bill, but again subject to section 4(1) of
the Bill).

227. Part 2 of the Bill makes provision about the interpretation and operation of
primary legislation passed by the National Assembly for Wales and subordinate
legislation made by the Welsh Ministers and other devolved Welsh authorities. At
present, the 1978 Act governs the interpretation of legislation of these types. The
1978 Act will continue to apply to legislation that has been made before Part 2
comes into force. Part 2 will apply only to legislation made after Part 2 comes into
force (and to the Bill itself).®¢ The Explanatory Notes also explain that:

“The 1978 Act will also continue to apply to some very limited categories
of instrument that are made by the Welsh Ministers and other devolved
Welsh authorities under certain powers after Part 2 of the Bill comes
into force, if those instruments also contain provisions that are made by
bodies that are not devolved Welsh authorities or provisions that apply
otherwise than in relation to Wales."®”

228. Section 3(1) sets out the legislation to which Part 2 of the Bill applies. Part 2
applies to the Bill itself, to Assembly Acts that receive Royal Assent after Part 2
comes fully into force, and to Welsh subordinate instruments made after Part 2
comes fully into force. Part 2 will be brought fully into force by an order made by

166 | egislation (Wales) Bill: Explanatory Memorandum, Explanatory Notes, paragraph 27

167 Legislation (Wales) Bill: Explanatory Memorandum, Explanatory Notes, paragraph 28
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the Welsh Ministers under section 42(2). A “Welsh subordinate instrument” is
defined in section 3(2).168

229. Section 4 of the Bill makes provision about the operation of the rules in Part 2
of the Bill in relation to a particular Assembly Act or Welsh subordinate
instrument.

230. The EM states:
‘“The aims of the provisions on interpretation in the Bill are that:
a. they are as simple as possible to navigate, understand and apply;

b. they exist in the ‘background’ (in the same way as other
interpretation Acts), as a part of the machinery of law that the
average reader will not regularly need to have recourse to;

c. they provide bilingual interpretation rules which apply to the wide
range of bilingual legislation made by the National Assembly, the
Welsh Ministers and Welsh devolved authorities, and
accommodates the continuing growth in this body of legislation;

d. any operational tensions between the Bill and the 1978 Act are
minimised, and ideally avoided;

e. the reader should be able to easily determine which interpretation
Act applies to the legislation they are reading (because the existing
1978 Act will, inevitably, continue to operate in relation to some of
the law applying in Wales; most notably, all law found in Acts of the
UK Parliament)."e®

231. Annex A to the EM provides a table of comparisons between provisions in
Part 2 of the Bill and in the rules of interpretation in the 1978 Act.

232. The overall aim of Part 2 of the Bill was welcomed by our stakeholders.
Concerns about the continued application of the 1978 Act and the potential for
confusion, and other issues regarding specific provisions within Part 2 are
commented on later in this chapter.

168 | egislation (Wales) Bill: Explanatory Memorandum, Explanatory Notes, paragraph 31 and 32
169 | egislation (Wales) Bill: Explanatory Memorandum, paragraph 45
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233, Swansea Law Clinic told us that Part 2 of the Bill will be helpful because of its
potential to reduce the length of statutory instruments, and said:

‘And of course, the Interpretation Act 1978 is quite old and that
predates devolution, so there are a number of terms that it would not
cover because of its age."”°

234, The Law Society said:

“..quite rightly, you as a legislature want to stamp your authority on the
way law develops in Wales in the devolved areas. | think it's important to
have that ability to interpret your law in the way you see fit.."”

235. The Law Society went on to say:

‘[we are] mostly very supportive of the proposals that the Counsel
General is putting forward as areas for interpretation. We feel that it
could, in some areas, go a little further, but broadly | think it is
important. | think it's also important in the Welsh context, because we
are a bilingual country and it's important that we've something that
also deals with interpretation in the light of the Welsh language.””

236. We asked stakeholders for their views on the anticipated commencement
date for Part 2 of the Bill, that date being 1January 2020.

237. Professor Thomas Glyn Watkin QC said:

“Well, given that there are going to be statutes that will continue to be
governed by the Interpretation Act 1978 and the new Welsh
interpretation rules, a line has to be drawn somewhere. | think the
reason for drawing it at the start of a year is a good one, insofar as you've
only got to look at the date in order to know which interpretation Act

will apply. (..)

It adds an element to the difficulty of interpreting legislation. It's a
necessary step, | think. As time goes by, the balance between what is
governed by the 1978 rules and what is governed by the Welsh rules will
change, and there may well come a time when you can totally
abandon one, and consolidation and codification will obviously

70 CLA Committee, 28 January 2019, RoP [142]
I CLA Committee, 28 January 2019, RoP [51]
72 CLA Committee, 28 January 2019, RoP [52]
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advance that cause further. But | think, insofar as there has to be a

dividing line, the start of a year is a better one than, let’s say, the end of
March."7

238. The EM notes that the approach proposed by the Counsel General will
require the reader of an Assembly Act or subordinate legislation “to be aware of
the significance of when the legislation they are reading received Royal Assent or
was made”. The EM goes on to say:

‘However, it is intended that Part 2 will be brought into force on 1
January 2020. This will mean that the titles of legislation (which always
include the year in which the legislation was made) will suffice to
indicate whether the 1978 Act or the Bill applies to that legislation.

Although this approach means that there will be two interpretation
Acts operating in relation to legislation in Wales, that was always
inevitable to some extent (as is the case in Scotland, the 1978 Act will
continue to have at least some effect in relation to the law in Wales). 7

239. We asked the Counsel General why 1January 2020 has been chosen as the
commencement date of the Part 2 provisions in the Bill. The Counsel General told
us:

“The key point is, as a practitioner, or a member of the public, how do
you know which law applies? And they will not be overlapping. There
will be—the 1978 Act will apply to some, and the new Act will apply to
others. And the mechanism the Bill includes to do that is a very clear
date on which the new Part 2 comes into effect, so that you could look
at an Act and tell by the date of it whether the old Interpretation Act
provisions apply, or the new provisions apply. And you do that by
setting 1 January, effectively, as the date by which Part 2 comes into
force. So, it should be clear if we're able to do that—which applies when.

()

If the date was midway through the year, you wouldn't be able to use
the title and date of an Act as a kind of ready reckoner for which law
applies. So, it's about making it crystal clear which interpretation
provisions apply, and you can only do that, or you can best do that by
having 1 January. | mean, obviously, 1 January 2019 is too soon. The next
available one is 2020, but | was anxious not to include that on the face

73 CLA Committee, 14 January 2019, RoP [172] and [174]
74 Legislation (Wales) Bill: Explanatory Memorandum, paragraphs 48 and 49
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of the Bill, just in case there's a delay, effectively, in bringing the
legislation forward. However, there are provisions in the Bill, as you will
know, in Part 3, which enable Acts to be amended to include dates
when the date is certain, and | would envisage doing that for this Act in
due course, so that it's clear then on the face of the Bill.""s

240. We asked the Counsel General how Part 2 of the Bill will affect the
interpretation of a Welsh subordinate instrument made by the Welsh Ministers in
a reserved areas. He told us:

“Part 2 of the Bill will apply to a Welsh subordinate instrument made by
the Welsh Ministers in a reserved area in the same way that it applies to
an instrument they make in a devolved area. (...)

.the way in which Part 2 of the Bill applies to an individual Welsh
subordinate instrument will not be affected by whether the subject-
matter of the particular instrument is reserved or devolved. (..)

Part 2 will therefore apply to Welsh subordinate instruments even in
cases where it does not apply to the primary legislation under which
they are made, as explained in paragraphs 26 to 40 of the Explanatory
Notes. That approach is intended to ensure that Part 2 applies to as
much of the subordinate legislation that is made bilingually in Wales as
possible.

We do not expect any difficulties to be caused by the fact that Part 2 of
the Bill will apply to a Welsh subordinate instrument even though the
Interpretation Act 1978 may continue to apply to the primary legislation
under which it was made.

The fact that Part 2 of the Bill applies to a Welsh subordinate
instrument will not change the meaning of the primary legislation
under which it is made, nor will it affect the scope of any powers
conferred by the primary legislation. Part 2 simply creates
presumptions about how the Welsh Ministers (or other devolved Welsh
authority) intend the instrument to operate. Section 4 makes clear that
those presumptions are subject to the provisions of the Welsh
subordinate instrument itself and any other provisions to the contrary.
This means there will not be any conflict between Part 2 of the Bill and
the parent Act or Measure, because the presumptions in Part 2 will

75 CLA Committee, 10 December 2018, RoP [134] and [144]
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always give way wherever it is clear that something different is
intended.”®

241. We asked the Counsel General whether we would see fewer composite
statutory instruments being laid before the Assembly in the future, given that Part
2 of the Bill will not apply to subordinate legislation made by the Welsh Ministers
and UK Ministers on a composite basis. The Counsel General said:

“The fact that Part 2 of the Bill will not apply to composite instruments
will not necessarily mean that fewer composite instruments are made
in future, because other considerations may affect that decision.

One of the disadvantages of making a joint or composite instrument is
that it involves making legislation in English only, and in future this
disadvantage will be compounded by the fact that the legislation will
be subject to a slightly different set of interpretation rules which also
exist in English only.

However, as at present, these disadvantages will have to be weighed
against the comparative ease of having all the relevant provisions across
territorial boundaries in a single instrument; and there will continue to
be cases where the extent of devolved powers means that a stand-
alone instrument for Wales is not a realistic option.””

242. As previously mentioned in the report, in his letter to us on 9 January 2019,
the Counsel General stated the regulation-making power in section 4 provides the
mechanics for ensuring that the Bill works properly in the future.””

243, The issue of unintended consequences and the potential for confusion as a
result of having two interpretation Acts applicable to Welsh law is addressed in
the EM.

244, The EM states that the continued application of the monolingual 1978 Act to
existing bilingual legislation is “perhaps the most significant drawback of the
approach taken”. The EM states:

“The existence of the Bill, which contains a number of provisions which
are equivalent to (though not always the same in substance as) the
provisions in the 1978 Act, might help to reduce the impact of this issue

76 Letter from the Counsel General, 9 January 2019
77 Letter from the Counsel General, 9 January 2019

78 Letter from the Counsel General, 9 January 2019
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in practice, though as a matter of law the Bill will not apply
retrospectively to this legislation.”

245, Swansea Law Clinic said:

“Yes, there is scope for confusion, and | think probably on balance, the
benefits outweigh the disadvantages. And, of course, one of the current
disadvantages is that the Interpretation Act doesn’t have terms in the
Welsh language and there are accessibility issues that are specific to
the Welsh language, and Part 2 will help with that."#°

246. The Law Society told us:

‘I'm not sure I'd describe it as a recipe for confusion. It is a truism to say
that it would be easier if everything was in one piece of legislation, but
that would then require there to be retrospective application to
definitions, and | think that might create some confusion in its own
right. So, so long as we are clear about where the demarcation point
is—and the suggestion is that the Welsh interpretation would apply
from 1January 2020, | think—then | think we can live with the
difficulties that might occur.”®

247. Capital Law suggested that the potential for confusion and misapplication of
the 1978 Act and this legislation should be alleviated by guidance for drafters of
legislation on how and when both Acts apply, Explanatory Notes to the relevant
Acts, and general information on interpretation which could be made available
on the Cyfraith Cymru/Law Wales and other relevant websites .2

248. Keith Bush QC, in his written evidence, comments extensively on the
interrelation between the 1978 Act and the Bill. The interrelation, he says, is more
close and complex than in the case of the other devolved nations. He states:

“The approach taken in relation to new subordinate legislation made
under existing primary legislation is, in the view of the author, one
which alters the approach to interpreting that subordinate legislation
in a way that is in danger of creating a confusing divergence between
the rules for interpreting a large body of existing primary legislation

79 Legislation (Wales) Bill: Explanatory Memorandum, paragraph 54
180 CLA Committee, 28 January 2019, RoP [144]

81 CLA Committee, 28 January 2019, RoP [56]

82 Written evidence, LW 06, Capital Law

76



Legislation (Wales) Bill: Stage 1 Report

applicable to Wales and that for interpreting subordinate legislation
made under it. (..)

The fact that the Bill, as it stands, will still mean that two sets of rules for
interpreting Welsh subordinate legislation will continue in existence
opens up the possibility that there may be an alternative approach dual
approach (but [differently] framed) which, whilst sharing the
disadvantage that it would not embrace all Welsh subordinate
legislation may be free of certain other complexities inherent in the
current proposal. The [alternative] would be to apply the Bill only to
subordinate legislation made under primary legislation to which, itself,
the Bill is to apply. Welsh subordinate legislation made under Acts of
Parliament would continue to be subject to the Interpretation Act 1978
(as would that made under Welsh primary legislation prior to the Bill
coming fully into force). (..)

In the interests, therefore, of safeguarding the principle of promoting
certainty and consistency when interpreting and applying Welsh
legislation, the author proposes that the Bill should not apply to
subordinate instruments made under Acts of the UK Parliament, so
that these will continue to be interpreted in accordance with the
Interpretation Act 1978."83

249. We questioned the Counsel General on the specific points raised by Keith
Bush QC. The Counsel General said:

“..the basic point from my point of view is this: the argument around
complexity, to my mind—. The key point is that we have a clear date,
which is clear to everybody, of when the new law bites and on what it
bites, and the way that—. By having the law come into force, or, at least,
this part of the law come into force, hopefully, on 1 January in any given
year, it's very clear for the reader then that any Sls, any law passed after
that date, are subject to the new interpretation Act, and any before
then are subject to the previous interpretation Acts. So, | think, far from
adding to the complexity, that increases the straightforwardness of
understanding from the point of view of the user of legislation.”s

250. Dylan Hughes, the Welsh Government's First Legislative Counsel, added:

83 Written evidence, LW 05, Keith Bush QC
8% CLA Committee, 18 February 2019, RoP [72]

77



Legislation (Wales) Bill: Stage 1 Report

‘I think the starting point is that we've always acknowledged that this is
an issue. It's something that we referred to in considerable detail when
we first consulted on the issue. So, the question of, To which legislation
should Part 2 apply? is a difficult one. | think that's our starting point.

The second point is that there are pros and cons to different ways of
tackling it, but, as the Counsel General said, we think that the approach
that we've taken, which is, essentially, that, if the law has been made in
Wales after a particular date, then our Act, hopefully, as passed, will
apply, and we think that's the most straightforward way of dealing with
this, and most of the stakeholders have agreed with that approach. |
think one of the things that Keith Bush is saying is that—he argues that,
essentially, there is a degree of connection between subordinate
legislation and primary legislation that is such that we shouldn't sever
that so that the Welsh legislation applies to a different interpretation
Act, and we don't agree with that. We think that that level of closeness
doesn't exist and that the subordinate legislation can stand in its own
right, and it does. The mere fact that the subordinate legislation is
made by different people—. Because this is of course an element of
devolution, so on the one hand you will have an instrument made by
the Welsh Ministers and you will have an instrument made by the
Secretary of State. So, that's your starting point: they are already
different. We don't think that there’s anything fundamentally wrong
with what we're doing. And in any event, we've also got to remember
that, in practice, most of the rules in the 1978 Act and in our Bill are the
same. So, there's unlikely to be a difference.

We're looking at it from the perspective of Welsh legislation and we will
want to apply our Act. We want to apply it partly of course because
we're making the legislation bilingually, and the Interpretation Act 1978
is monolingual. We will also provide a lot of explanation that doesn’t
frankly exist at the moment as to how this system will work, but we
don’t think there's anything wrong fundamentally in the system.”#s

251. The Counsel General went on to say:

‘In the evidence, people did refer to the fact that you may have the
same words used in instruments that have been made by the Secretary
of State in England and by the Welsh Ministers in Wales, and they could

85 CLA Committee, 18 February 2019, RoP [75] to [77]
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end up with a different meaning. Now, that is theoretically true, but in
practice we don't think it's likely to arise that often. (..)

One of the things that's important to remember here is that a majority
of the legislation that we make in Wales is still made under Acts of the
UK Parliament. So, if we were to follow what Keith Bush is suggesting,
we would be disapplying a majority of Welsh legislation from the ambit
of our Bill, and that's something that we don't want to do, because we
want it to apply to Welsh legislation in the way that we've set out, and
that's partly because it's bilingual as well, which is the secondary
issue."ss

Meaning of words and expressions used in Welsh legislation
(sections 5 to 11)

252. Section 11 of the 1978 Act provides that words and expressions used in
subordinate legislation have the same meaning as in the Act under which the
subordinate legislation was made. The Bill contains no equivalent to section 11 of
the 1978 Act. The EM states that this is for two reasons:

“‘a.itis intended help to improve the accessibility of Welsh subordinate
instruments to which Part 2 of the Bill applies (and to which section
11 of the 1978 Act does not);

b. it helps to facilitate the application of the Bill to subordinate
legislation made by the Welsh Ministers made under Acts of the UK
Parliament.”®”

253. The EM further states:

‘“We have considered what the effect of removing the ‘trap’ created by
section 11 will be and have found that although it requires drafters of
legislation to make provision on a case-by-case basis, any interpretative
provision made will result in subordinate legislation which is more
readily understandable and accessible without recourse to the Act or
Measure under which it was made.

Drafters of subordinate legislation to which Part 2 of the Bill will apply
will need to actively consider how best to alert the reader to the

86 CLA Committee, 18 February 2019, RoP [82] and [83]

87 Legislation (Wales) Bill: Explanatory Memorandum, paragraph 56. See also paragraphs 57 and
58.
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meaning of key words in the legislation. If a large amount of defined
words and expressions appear in both the instrument and the Act or
Measure, or if it is in any event necessary for a reader of the instrument
to have regular recourse to the Act or Measure, it may be appropriate to
add words to the instrument reproducing the effect of section 11 to the
1978 Act. This may also be appropriate if something outside the Act or
Measure affects the meaning of the words or expressions used in it; the
common law or another Act, for example. On the other hand, it should
often be possible for the definition of words or expressions to be set out
in full in a Welsh subordinate instrument, meaning that the reader does
not have to refer to the Act or Measure under which it was made in
order to understand the instrument. This will also mean, in the case of
subordinate legislation made under Acts of the UK Parliament, that the
definition will be available in English and in Welsh."8

Section 5

254, Section 5 provides that the words and expressions set out in Schedule 1 (as
introduced by section 5) have the meaning given in that Schedule where they are
used in Assembly Acts and Welsh subordinate instruments to which Part 2 of the
Bill applies.

255. The terms listed in Schedule 1 are ones that are expected to be used in Welsh
legislation. Where Schedule 1 to the Bill defines a word or expression that is also
defined in Schedule 1 to the 1978 Act, the Explanatory Notes states that the
definition given in the Bill is usually intended to have the same effect as that in
the 1978 Act even if it appears different from the equivalent definition in the 1978
Act.8°

256. Section 5(2) provides for a power to amend the Schedule. Under section 41 of
the Bill, this power would be subject to the affirmative procedure.

257. The EM states:

‘It is intended that this power will be used to ensure the Schedule
reflects current requirements; for example, if further definitions are
required relating to the UK'’s exit from the European Union,
amendments to Schedule T may be made. (..)

188 | egislation (Wales) Bill: Explanatory Memorandum, paragraphs 59 and 60
189 | egislation (Wales) Bill: Explanatory Memorandum, Explanatory Notes paragraphs 46 and 49
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Although there is no immediate intention to use the power in section
5(2), there needs to be an appropriate mechanism available to enable
the Schedule to be updated when it is considered necessary to do
SO."190

258. Schedule 1 contains a list of definitions which would not necessarily be
included in future Bills where the defined term is used. We asked stakeholders for
their views on this approach.

259. Two options were put to Citizens Advice Cymru. The first being an
encyclopaedia of definitions in one Bill, i.e. the approach taken in the Bill, and the
second option being the defining of each necessary term in each future Bill that
uses that term. Citizens Advice Cymru said:

‘I think if we go for the second option that you've given there you are
making it more accessible for those infrequent users. They'll have a list
of everything that's in front—what x means, what y means, what z
means—and that'll make things a lot easier from their point of view
than having to cross-reference an encyclopaedia. That said, | can see
the arguments for both, but | think in terms of—if you're looking at the
citizen's point of view, we'd go with the second option there."

260. Similar views were expressed by The Law Society who said:

‘| think, for ultimate ease of access, you'd have to say that having it on
the face of the Bill is the preferable source. Certainly, it helps us as
practitioners, but, for members of the public, who are perhaps not
familiar with finding interpretation Acts, it's got to be easier for them to
understand if the information is contained on the face of each of the
Bills."e2

261. Swansea Law Clinic suggested that more potential would be found as law
becomes digitised. They said:

‘As law is digitised, there would be potential, I'd have thought, as you
hover over a term for the definition to come up. That's obviously only
available for digitised versions of legislation. Again, if it's not included in
the Act, then obviously that shortens the Act, so we would see

190 | egislation (Wales) Bill: Explanatory Memorandum, paragraphs 112 and 114
191 CLA Committee, 28 January 2019, RoP [152]
192 CLA Committee, 28 January 2019, RoP [62]
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advantages with that, as making it as appropriately short as you
possibly can."

262. This view was shared by Professor Thomas Glyn Watkin QC, who told us:

“The other thing as well, with modern technology, is that it should be
possible, when you turn to legislation onling, to have a hyperlink that
takes you to the definition immediately. That's the kind of thing that
one should see for accessibility in future—ensuring that all legislation
has that kind of link to the definition that has been decided upon.°

263. Professor Watkin QC also said:

‘In having the definitions in legislation of this kind and not listing them
every time, we close down the possibility of people changing the
definition in one place and not in another. So, there is an advantage in
having them in one place.”?s

264. Some stakeholders offered comments about specific definitions within
Schedule 1.

265. In written evidence, Lord Hope drew attention to the definition of the Privy
Council. He said:

‘It all depends on what the Privy Council is expected to do. The body on
which | sat, which is the judicial arm of the Privy Council, is usually
referred to as the Judicial Committee of the Privy Council: see, for
example, sections 32 and 33 of the Scotland Act 1998, c 46, as originally
enacted. The devolution functions have now been transferred to the UK
Supreme Court, but you may have other functions of that kind in mind
in which case you might like to follow that example. For other purposes
the broader definition you have used may be the right one.” ¢

266. The Law Society said:

“There are some issues that maybe we have not included. For example,
there is a definition of county courts and various things of that nature,

195 CLA Committee, 28 January 2019, RoP [153]
194 CLA Committee, 14 January 2019, RoP [183]
195 CLA Committee, 14 January 2019, RoP [183]
196 Written evidence, LW 01, Lord Hope
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but there is no definition... of a community council, and a community
council is peculiar to Wales...

In addition to that.. in Wales now we have a number of tribunals that
are unique to Wales. For example, we could do with a definition of the
Welsh agricultural tribunal, the Welsh education tribunal, the Welsh
language tribunal, and | don't see that there is a definition of any of
those contained here."?”

267. In his letter to us on 9 January 2019, the Counsel General stated;

“We considered carefully which general definitions to include in
Schedule 1 to the Bill, and retained only those that were likely to be
relevant and helpful in Welsh legislation. As a result, Schedule 1 to the
Bill defines significantly fewer terms than Schedule 1 to the
Interpretation Act 1978 (60 terms in the Bill, compared with over 90 in
the 1978 Act following amendments made by the European Union
(Withdrawal) Act 2018). In our view these definitions will promote
several of the aims of Part 2 (see paragraphs 44 and 45 of the
Explanatory Memorandum).

First, they will remove doubt about whether certain terms need to be
defined, which will help to shorten Welsh legislation and improve
consistency in its drafting. (..)

Secondly, the definitions in Schedule 1 will also remove doubt for
certain readers of legislation while generally operating ‘in the
background’. (..)

Thirdly, there are definitions in Schedule 1T that may be more significant,
at least in some cases, such as ‘land’ and ‘person’. However, these terms
are already defined in Schedule 1 to the 1978 Act. We have included
them in Schedule 1 to the Bill, and kept changes to the minimum, in
order to ensure continuity and consistency between the two Acts while
also providing bilingual definitions of the terms for Welsh legislation. As
with the other definitions, their inclusion in Schedule 1 will also help to
shorten legislation and enable its drafting to be more consistent.”*®

197 CLA Committee, 28 January 2019, RoP [64] and [65]

198 | etter from the Counsel General, 9 January 2019
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268. We asked the Counsel General about Lord Hope's concerns regarding the
definition of the Privy Council. The Counsel General said:

‘“That's intended to capture the wider Privy Council, which still has some
ongoing functions in the field of education and some other areas. So,
I'm satisfied that's the right definition.”°

269. We asked the Counsel General if he could give an example of when the
Welsh Ministers would use the power in section 5(2) to make supplementary,
incidental, consequential, transitory, transitional or saving provision. He told us:

“Well, it's difficult to be specific here, because we are talking here about
changes to the Schedule, which create a new definition for future use.
So, it isn't exactly clear where | could give you a specific example. But
the kind of thing that you may see, perhaps, is, once you have
amended, and that's gone through the affirmative procedure in the
Assembly, you could then ensure that you put signposting in the
legislation. So, it would be that kind of thing, which would be outwith
an amendment to the Schedule, but would be useful in general.”20°

Section 7

270. The Explanatory Notes state that section 7 of the Bill is equivalent to section
6(a) and (b) of the 1978 Act. However, as it does not refer expressly to the male and
female genders, it has a wider scope than the 1978 Act.2”

271. The Explanatory Notes further state:

‘Section 7 means that words in Assembly Acts and Welsh subordinate
instruments which could be read as being limited to persons of a
specific gender are not to be read as being limited in that way. The
purpose of the section is to ensure that legislation is not too narrow in
its application, and that even wording and phrasing which might
traditionally have been considered gender-neutral (such as ‘he or she’)
does not exclude anyone, regardless of their gender identity.

Section 7 has effect except to the extent that express provision is made
to the contrary or the context requires otherwise, so it will not be

199 CLA Committee, 18 February 2019, RoP [102]
200 CLA Committee, 10 December 2018, RoP [155]
201 | egislation (Wales) Bill: Explanatory Memorandum, Explanatory Notes paragraph 58
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relevant where an Act or instrument clearly intends to refer to persons
of a particular gender."202

272. With regards to section 7, the Welsh Language Commissioner said:

“Section 7 states that ‘words denoting a gender are not limited to that
gender’. | understand the intention of this section. There is no provision
in the legislation however, that makes it clear that Welsh nouns have
different grammatical genders which are not equivalent to
gender/rhnywedd that the legislation provides for. This has both
grammatical consequences and also in relation to meaning that could
be relevant with regards to this section. Reference was made to my
comments in the summary of responses to the Counsel General's
consultation but | would welcome that further consideration is given to
this either in the legislation or in guidelines or provisions resulting from
the Bill."202

273. We asked the Counsel General about the concerns expressed by the Welsh
Language Commissioner. He told us:

“Section 7 is about, as you say, human gender. | think her point is
broader than that; it's about gender of nouns. | think the issue there
should be, and the test to apply is: do those issues throw up questions
of interpretation? So, if you look at questions of mutation, the word
looks different on the page, doesn't it, so there is an issue there to
address, but, with the gender of nouns, | can't foresee circumstances
where there are interpretation questions that arise from that, so I'm not
sure why we would then address that question in the Act. That's the
rationale."2

Section 8

274. Section 8 of the Bill makes general provision about the application of
definitions. The Explanatory Notes state:

‘Section 8 makes clear that, where an Assembly Act or Welsh
subordinate instrument defines a word or expression, parts of speech
relating to the word or expression also carry the definition. For example,
if the word ‘walk'’ is defined, then the parts of speech relating to ‘walk’,

202 | egislation (Wales) Bill: Explanatory Memorandum, Explanatory Notes paragraphs 56 and 57
203 \Written evidence, LW 08, Welsh Language Commissioner
204 CLA Committee, 18 February, RoP [86]
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such as ‘walking’ and ‘walker’, are to be interpreted in the light of that
definition.

Section 8 will also put beyond doubt that a definition of a word or
expression applies despite any variation of that word or expression
arising due to the operation of rules of grammar. In relation to the
Welsh language text of legislation, this section will make it clear that a
definition or meaning applies regardless of any mutations of a word, or
variations of an expression arising due to rules about word order and
sentence structure.

Section 8 has effect except to the extent that express provision is made
to the contrary or the context requires otherwise. It has no equivalent in
the 1978 Act."2°5

275. Professor Thomas Glyn Watkin QC raised concerns about section 8. He told
us:

‘I think the problem here is that if you look at [section] 8, section 8
states where a word is used. Then there are other words that are
‘grammatical forms and modifications'—that's the terminology used—
that are interpreted in accordance with that meaning. What you need,
of course, is that they're interpreted in that way when they are intended
to be interpreted in that way. If you use a noun such as ‘baker’ or
‘undertaker’ then you perhaps wouldn't use it in the same way as you
would use the verb. So, the clause as it is creates a problem, but the
context would resolve the problem on almost all occasions. But why
create that problem in the first place? Because there’s a way of solving
it? And isn't it better avoided in the first place? (..)

| think something has gone amiss here in this clause and we need to
restrict that clause slightly to make it clearer. It works fine if you look at
things in Welsh such as soft mutations and so on, and | think that's
perhaps the intention underpinning this particular clause, but | do
think it goes a step too far, and not just that section, but also the
explanatory notes. (..)

If you were to limit it to say things such as verbs, then it would be more
effective in my view. 206

205 | egislation (Wales) Bill: Explanatory Memorandum, Explanatory Notes paragraphs 59, 61 and 62
206 CLA Committee, 14 January 2019, RoP [153], [159] and [161]
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276. In a letter to us on 8 March 2019, the Counsel General told us:

‘It was suggested in evidence that any problem with the application of
section 8 might be ‘resolved by interpretation’ and that the intended
meaning would usually be clear from the context. We agree that there
may be cases where a statutory definition does not apply to a related
term because the context makes it clear that a different result is
intended. However, we do not see this as a weakness; rather, it is an
integral feature of how Part 2 of the Bill is intended to operate. (..)

..we consider that the linguistic issues that have been mentioned in
evidence are of limited relevance to terms that are defined in Welsh
legislation. We do not believe that they demonstrate that section 8 of
the Bill will cause any problems. 27

Service of documents (sections 12 and 13)

277. Section 12 contains provisions about the service of documents by post and
electronically. It applies only where an Assembly Act or a Welsh subordinate
instrument provides for service by either or both of those methods.

278. The Explanatory Notes state:

“It is for individual Acts and instruments to determine whether those
methods of service, or any others, are permitted in particular contexts.

This section provides for the day on which a document served
electronically or by post is deemed to be served. It creates a
presumption that the document was served on that day, but this can
be rebutted by evidence to the contrary."208

279. According to the Explanatory Notes, section 13 relies on the concept of “the
ordinary course of post” for the purposes of deeming when service by post is
effected .2

280. The Explanatory Notes state:

“This section also deals with the deemed date of service of documents
served using electronic communications. In order to reflect the near

207 Letter from the Counsel General, 8 March 2019
208 | egislation (Wales) Bill: Explanatory Memorandum, Explanatory Notes paragraphs 68 and 75

209 | egislation (Wales) Bill: Explanatory Memorandum, Explanatory Notes paragraph 76
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instantaneous nature of most electronic communication, the
document is deemed to be served on the day it is sent."2°

281. The Law Society questioned whether section 12 was consistent with civil
procedure rules, and said:

“.there is a presumption that a party is willing to receive a document
by fax or e-mail. In civil law, a party must make a statement as to
whether he or she is content to receive documents via fax or e-mail,
and in that regard you could find yourself in a situation where there is
uncertainty as to which piece of legislation is superior.”"

282. Dr Catrin Fflar Huws told us that section 12 needs greater consideration. She
said:

“.[section] 12 does raise questions about what law is relevant in terms of
submitting documents. Is the relevant law the place where the
document is sent from or where it's received?22

283. \We raised these issues with the Counsel General. He said:

“..my starting point is: because civil procedure rules aren’t devolved to
Wales, the legislation that we pass here isn’'t going to be able to cut
across the Civil Procedure Rules effectively. That's the big-picture point
from my point of view.."23

284. Dr James George, Welsh Government legislative counsel, added:

“‘Well, | think the main point is that section 12 doesn’t apply to the Civil
Procedure Rules as the Counsel General said, so there won't be any
conflict in practice, simply because they don't interact formally. But |
think the more general point is that even if section 12 did apply to the
Civil Procedure Rules, it wouldn't conflict anyway, because everything in
Part 2 of the Bill is subject to what the individual pieces of legislation it
applies to actually say. So, section 4 says it's subject to any express
provision or anything in the context that requires you to read the
legislation differently. So, whenever there was a difference, it's very clear
from Part 2 of the Bill that it's the individual piece of legislation on the

210 | egislation (Wales) Bill: Explanatory Memorandum, Explanatory Notes paragraph 77
21 CLA Committee, 28 January 2019, RoP [58]

22 CLA Committee, 14 January 2019, RoP [168]

23 CLA Committee, 18 February 2019, RoP [94]
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particular topic that always takes precedence. (..) Sections 12 and 13 are
really minimal default rules that will apply if legislation doesn’t say
anything else, just about what you have to do to serve a document. And
actually, that's the position at the moment, because sections 12 and 13
of our Bill are based on section 7 of the Interpretation Act, which does
apply to the Civil Procedure Rules but is subject to contrary intention.

()

| think some of the evidence maybe suggested that the Civil Procedure
Rules are the be-all and end-all of service of documents. Of course,
they're not. There are lots of other rules. Even in court, there are criminal
procedure rules, family procedure rules. We have tribunal procedure
rules and so on. But it is important with electronic service to say that
there is nothing in sections 12 and 13 that would require anybody to
agree to receive a document electronically. Those sections only apply
where the specific legislation allows or requires a document to be
served electronically."##

Powers and duties (sections 15 to 19)

285. Sections 15 to 19 of the Bill include provisions relating to powers and duties,
including the exercise of power or duties that are not in force (section 15) and the
amendment of subordinate legislation by an Assembly Act (section 18).

286. Section 16 of the Bill makes provision for the inclusion of sunset provisions
and review provisions in subordinate legislation.

287. We asked the Counsel General if he could provide an example of when the
Welsh Ministers may use the power to make supplementary, incidental,
consequential, transitory, transitional or saving provision in connection with a
sunset clause. The Counsel General said:

“Well, the same kinds of things would be given consideration there—it's
difficult to predict any specifics. But that clause does stem from a
similar clause in the 1978 legislation, which allows that kind of use
when required.””s

214 CLA Committee, 18 February 2019, RoP [95] and [97]
25 CLA Committee, 10 December 2018, RoP [157]
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Application to the Crown (section 26)

288. The Explanatory Notes state that the question of whether an Act or
subordinate legislation binds the Crown can be problematic in practice.?¢ The
common law rule is that Acts and subordinate legislation do not bind the Crown
unless:

a. the Act expressly provides that it binds the Crown;

b. the Crown is bound by necessary implication (though what amounts to
a “necessary implication” for the purposes of the rule is not wholly
certain); or

c. other exceptions to the rule apply (for example where the Crown is a
litigant in civil proceedings, it follows from the Crown Proceedings Act
1947 that the Crown will be bound by all relevant statutes relating to civil
proceedings).

289. Section 26(1) replaces the common law rule with a statutory rule. In relation
to Assembly Acts to which Part 2 applies, it reverses the common law position so
that the rule is that an Assembly Act does bind the Crown. This statutory rule is
not subject to the exception in section 4(1). Instead, section 26(4) provides that the
rule has effect except so far as the Assembly Act expressly provides otherwise.?”

290. According to the Explanatory Notes, “the situation is more complex in
relation to subordinate legislation”, suggesting a particular issue would arise if a
Welsh subordinate instrument was subject to the rule in section 26 of the Bill, but
the Act under which it was made was not. The Explanatory Notes state:

“Section 26(2) deals with the issue by providing that a Welsh
subordinate instrument to which Part 2 applies binds the Crown if it is
made under an enactment which binds the Crown or which confers a
power to bind the Crown. The rule for Welsh subordinate instruments is
therefore that they bind the Crown wherever it is possible for them to
do so. Section 26(4) means that this rule has effect except to the extent
that the Welsh subordinate instrument expressly provides otherwise."2#

216 | egislation (Wales) Bill: Explanatory Memorandum, Explanatory Notes paragraph 124
217 Legislation (Wales) Bill: Explanatory Memorandum, Explanatory Notes paragraph 126
218 Legislation (Wales) Bill: Explanatory Memorandum, Explanatory Notes paragraph 127
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291. Section 26(3) makes provision regarding criminal liability. The Explanatory
Notes state:

“Where legislation provides that it binds the Crown, it usually also
includes provision making clear that it does not make the Crown
criminally liable, but that this does not prevent persons in the service of
the Crown being criminally liable."2°

292. The Law Society told us that section 26 of the Bill is a “very welcome”
provision.2°

293. In December 2018, the Counsel General told us:

‘Well, the ‘Crown’ generally means the sovereign personally, or servants
or agents, Government, of the Crown, but it's not entirely clear in the
common law what the parameters of that definition are. So, | felt it was
problematic to have an exemption so that the law didn't apply to that
category, which is an important part of reversing that presumption. |
should make it clear—I'm sure it is already clear—that that just sets a
new default position; it doesn’t prevent the Assembly making its own
decisions at any future point about whether a particular Act should
apply to the Crown or not, it just needs to spell it out. (..)

I'll be writing to the Queen, as a courtesy, to alert the Crown to the fact
this is happening. But there isn't in this law anything that substantively
changes the law as of today to bind the Crown; it just sets a set of
presumptions for the interpretation of future legislation.”

294, In his letter to us of 9 January 2019, the Counsel General told us that Crown
bodies will not be required to take any practical steps as a result of section 26. He
said:

“The section does not have any immediate effect on Crown bodies, but
simply creates a presumption that future Assembly Acts and Welsh
subordinate instruments will bind the Crown. It will be those Acts and
instruments that change the substantive law. If they impose new duties

219 Legislation (Wales) Bill: Explanatory Memorandum, Explanatory Notes paragraph 128
220 Written evidence, LW 04, The Law Society
221 CLA Committee, 10 December 2018, RoP [161] and [167]
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that affect the Crown, Crown bodies may need to make arrangements
at that time."2

Interpretation of bilingual Welsh law

295. In accordance with section 156 of the 2006 Act, the Welsh language and
English language are of equal standing in Assembly Acts and Measures and
subordinate legislation enacted or made in both English and Welsh.

296. The EM notes that some stakeholders, in response to the Welsh
Government’s policy consultation, commented that the absence of bilingual
provisions on interpreting legislation means that the Welsh language is being
treated less favourably.22?

297. The EM also notes that the implications of Welsh legislation being bilingual
were considered in some detail by The Law Commission in its Form and
Accessibility consultation paper and report.

298. The EM, laid before the Assembly in December 2018, states:

“We continue to consider whether anything should be done to further
clarify the relationship between the two language versions when
interpreting legislation."2

299. When the Counsel General first provided evidence to us on 10 December
2018, he said:

“..one of the questions I'm looking at at the moment, as | mentioned
during my statement in the Chamber, is the question of interpreting in
two languages. We already, in our constitutional settlement, have a
statutory principle that ensures that Welsh and English are treated
equally in terms of authority within the system, and we're looking as to
how we could or whether we should ensure that that principle is
included in this Bill too. The question of how both languages are
treated in legislation and interpretation is something that the
Government internally is well used to because of the process we have of
legislating in two languages. Perhaps our awareness of what's
happening on the ground and that broader understanding as to how
to interpret in two languages, where there is some doubt, maybe that is

222 | etter from the Counsel General, 9 January 2019
225 | egislation (Wales) Bill: Explanatory Memorandum, paragraph 23

224 Legislation (Wales) Bill: Explanatory Memorandum, paragraph 77
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less developed, perhaps. So, my founding principle at the moment is to
consider whether we should restate that clause in this Bill and use the
explanatory notes to promote an understanding of what happens
when this question does arise in the courts. But we would be interested
in hearing the committee’s view on that in due course."2

300.The Counsel General wrote to us in January to provide further details on how
the Bill may present an opportunity to make provision about the interpretation of
bilingual legislation:

“Section 156(1) of the Government of Wales Act 2006 (GCoWA 2006)
makes clear that the English language and Welsh language versions of
legislation passed by the National Assembly for Wales or made by the
Welsh Ministers are equal. (...)

Although the meaning of section 156(1) is relatively well understood in
the abstract, the practical effect, in particular on the courts and on
practitioners, may not be. If there is any doubt about the meaning of
Welsh legislation you need to consider both languages - not just one -
and some may be under the misapprehension that you can work with
one language only.

The implications of the equal status of the English and Welsh
languages have been considered in some detail by the Law
Commission. Chapter 12 of its consultation paper, written personally by
Lord Lloyd Jones, analyses the meaning and practical implications of
section 156(1) of GoWA 2006 and considers how discrepancies between
languages are dealt with in other jurisdictions. (...)

The Law Commission for their part eventually concluded that this was
an issue best left to the courts, determining that judges should not be
fettered in their application of the ordinary rules of construction. This is
something with which we agree in principle but wonder whether there
is scope for retaining this discretion while at the same time clarifying
certain fundamentals such as the need to understand both texts not
merely one. (..)

.. my thinking at present is that we should restate section 156(1) so that
it can be found in our legislation on the interpretation of legislation,
rather than in what is essentially our constitutional document. This

225 CLA Committee, 10 December 2019, RoP [37]
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would in turn facilitate the production of guidance, possibly in the
explanatory note to the restated section 156(1), which would clarify the
issues highlighted above. The aim would be to guide the courts and
other users of legislation rather than attempting to be prescriptive."2¢

301. On this matter, Dr Catrin FflGr Huws said:

‘It must also be considered whether certain rules are required as to
what should happen when there is a dispute between the Welsh and
English versions of an act law - should there be a declaration of

inconsistency as is contained in section 4 of the Human Rights Act
1998."2%7

302. In oral evidence, Dr Huws added:

“It's strange that it's not included in this particular legislation in terms of
the way of interpreting and what the attitudes towards interpretation

are when there are inconsistencies between the two versions of the
legislation.”22

303. Professor Thomas Glyn Watkin QC told us:

‘| feel quite strongly that the right bodies to determine how to interpret
bilingual legislation are the bodies that interpret it, and that it should
be left to the courts to work out how they will respond to those
challenges as they will be doing the work, as it were, at the coalface."°

304. The Law Commission expressed similar views:

“There was one fairly technical question that was posed to us about
whether within the Act there should be some provision addressing the
guestion of judicial interpretation when there is a conflict between an
English language and a Welsh language version. That's something that
we addressed in our formal report, and we were against including
anything specific on that. We actually think that judges are pretty good
at getting to the bottom of what the legislature intended, when you've
got conflicting words or conflicting texts. And, after all, we've had some
40 to 50 years’ experience of this with legislation from the EU. As

226 | etter from the Counsel General, 9 January 2019
27 \Written evidence, LW 07, Dr Catrin Fflar Huws
228 CLA Committee, 14 January 2019, RoP [202]

229 CLA Committee, 14 January 2019, RoP [204]

94



Legislation (Wales) Bill: Stage 1 Report

judges, we've become well used to looking at a French version or an
Italian version and being given guidance by the parties as to what
different language versions mean. | think that it would be dangerous to
try and prescribe in advance what techniques a judge should or should
not use. | think one trusts the judges to get to what the legislature
intended by use of a particular word."2©

305. Professor Thomas Glyn Watkin QC also raised the issue of consolidating
existing laws and the question this raised about the status of the two language
versions in such circumstances. He said:

“The Government of Wales Act 2006 provides that The English and
Welsh texts... [of Assembly Measures, Acts and any subordinate
legislation] are to be treated for all purposes as being of equal standing’
(GoWA 2006, s.156(1)). Such equal standing, however, only applies to
legislation ‘which is in both English and Welsh when it is enacted, or..
when it is made’. Given that, as quoted above, consolidation ‘involves no
or only minor amendments to the substance of the law consolidated’,
the question arises as to when provisions which have been
consolidated are to be treated as having been enacted or made.”®

306. The Welsh Language Commissioner referenced the concerns of Professor
Watkin QC in her written evidence and encouraged this matter to be considered
further.:

307. We raised this issue with the Counsel General. He told us:

“So, Acts that existed previously, one would expect to be repealed in full
or in part, and we would be remaking law in Welsh and in English, and
both versions would be equally authoritative. (..)

At the point of being passed by the Assembly as new Acts, just like any
other Act It's not just a question of tidying up the English version and
translating it. It's a question of making the law new, and in a way that is
accessible. So, it could look, actually, quite different. The language could
look different in the English versions, and, obviously, there'll be a new,
Welsh version. So, you approach that Act by saying, ‘How do | interpret
these statutes? and you interpret them on the face of the Act as they
are passed by the Assembly as consolidated law. If there's a level of

250 CLA Committee, 14 January 2019, RoP [88]
231 Written evidence, LW 03, Professor Thomas Glyn Watkin QC

232 \Written evidence, LW 08, Welsh Language Commissioner
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unclarity around that, then it would be open for you in some
circumstances to look at the law that was in existence before that, but
only, really, if you couldn’t work that out from looking at the two Acts
passed authoritatively, in two languages, by the Assembly. So, | doubt if
this should be a particularly significant issue.”2

Our view

308. We are generally content with provisions in Part 2 of the Bill regarding the
interpretation and operation of Welsh legislation, subject to our concerns
expressed below.

309. We acknowledge the evidence from some stakeholders that the application
of Part 2 of the Bill may lead to some confusion as to whether it or The
Interpretation Act 1978 applies. However, on balance, we believe the Bill's
intended application has been drawn appropriately.

310. Nevertheless, because of a potential for confusion, we believe there will be
merit in evaluating the impact of Part 2 of the Bill. This evaluation should form a
key part of the review which the Counsel General has committed to undertake

and which we discussed earlier in this report (see recommendation 6).

311. We note the evidence from the Counsel General and stakeholders regarding
section 5 of and Schedule 1 to the Bill. We are content with the Bill making
provision in this regard.

312. However, with regards to the power in section 5(2), it is disappointing that
the Counsel General did not provide an example of how this power could be used
by the Welsh Ministers.

313. We note the evidence from the Counsel General regarding the power to
make regulations under section 5. We note that regulations made under section 5
are subject to the affirmative procedure and we are satisfied with this.

314. We note the evidence from stakeholders regarding sections 7, 8,12 and 13 of
the Bill. We acknowledge the views of the Counsel General on these matters and
are content with the explanations provided.

315. With regards to the power in section 16(5), again it is disappointing that,
despite there being a legislative precedent established in the 1978 Interpretation

233 CLA Committee, 18 February 2019, RoP [62] and [64]
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Act, the Counsel General did not provide an example of how this power could be
used by the Welsh Ministers.

316. We note the evidence from the Counsel General regarding section 26 of the
Bill. We are content with the Bill making provision in this regard.

317. As we started scrutiny of this Bill, the Counsel General asked for our views on
how the Bill may present an opportunity to make provision about the
interpretation of bilingual legislation. We acknowledge the evidence received
from stakeholders and agree with a number of them who suggested that the
interpretation of bilingual legislation should be a responsibility of the courts.

318. The Counsel General has said that it is his preference to restate the provision
in section 156(1) of the 2006 Act in this Bill. We see no reason for us to disagree
with this approach, particularly as the Counsel General has indicated that
restatement of the 2006 Act provision would then facilitate the production of
guidance for the courts and for other users of legislation.

319. However, more detail is needed on what will be included within the
guidance, particularly as regards the Counsel General's comments about “certain
fundamentals such as the need to understand both texts not merely one”. It is
also unclear what the status of the guidance would be.

Recommendation 14. The Counsel General should, during the Stage 1 debate,
provide further detail and clarity on his proposals to restate in this Bill the
provision in section 156(1) of the Government of Wales Act 2006, including his
intentions as regards guidance that would accompany the restated provision.
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7. Part 3 of the Bill

Part 3 of the Bill gives the Welsh Ministers powers to replace
descriptions of dates in Welsh legislation and to make
subordinate legislation in different forms, and provides for the
combination of subordinate legislation that is subject to
different procedures in the National Assembly for Wales.

Power to replace descriptions of dates and times in Welsh
legislation (section 36)

321. Section 36(1) provides the Welsh Ministers with a power to amend Welsh
legislation which contains a description of a date or time, by inserting a reference
to the actual date or time once it is known.

322. The Explanatory Notes states:

‘Section 36(2) therefore enables regulations under section 36(1) to add
an explanation of the date they insert. For example, it might sometimes
be helpful to replace ‘the day on which section 10 comes into force’
with 1 January 2018 (the day on which section 10 came into force)’.

Subsection (2) also confers a power to make consequential
amendments, repeals and revocations. For example, if Welsh legislation
contained references to an ‘appointed day’, which were replaced with
references to the actual day that was appointed, an amendment might
be made to remove the definition of the ‘appointed day'.

Subsection (3) identifies the Welsh legislation that may be amended
under this section, to include primary and secondary legislation made
by the National Assembly for Wales and the Welsh Ministers. The power
may be used to amend both existing legislation and legislation enacted
after this section comes into force."2

323. The EM states that, in respect of this power, there are no plans for a
programme of tidying up the statute book, and that the power is more likely to be
used in conjunction with other powers. It adds:

234 Legislation (Wales) Bill: Explanatory Memorandum, Explanatory Notes paragraphs 172 to 174
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‘For example, a commencement order which appoints the day on
which a section comes into force could at the same time amend any
other legislation that refers to the day on which that section comes into
force."»>

324. In written evidence, Huw Williams told us:

“The power to add in the actual date of commencement in to the text
of the primary legislation when a provision is commenced will result in
material savings of time effort (and thus cost to the client) on the part
of practitioners in establishing if provisions are in force. It will be of even
greater help to ordinary citizens who will no longer have to grapple
with commencement order to find out is a specific provision is in
force."»e

325. In his letter to us on 9 January 2019, the Counsel General stated:

“..section 36 confers the power to amend legislation to spell out dates
and times. This power could be used to amend not only existing
legislation but also future legislation. It would therefore be impossible
to set out all the relevant amendments on the face of the Bill."*

Power to make subordinate legislation in different forms (section
37) and Combining subordinate legislation subject to different
Assembly procedures (section 38)

326. Since 2014, Assembly Acts and Acts of the UK Parliament have usually given
the Welsh Ministers powers to make subordinate legislation in the form of
regulations rather than orders or rules. However, the Welsh Ministers still have
many powers to make orders and rules under earlier legislation. Section 37
enables the Welsh Ministers to exercise powers to make regulations, rules or
orders by making any other of those forms of subordinate legislation.

327. The Explanatory Notes state:

‘Section 37 is intended to remedy the situation where it is necessary to
make a number of different regulations, rules or orders to give effect to
a single policy. It applies to subordinate legislation that is made by
statutory instrument, and its purpose is to enable different forms of

255 Legislation (Wales) Bill: Explanatory Memorandum, paragraph 116
236 Written evidence, LW 10, Huw Williams

237 Letter from the Counsel General, 9 January 2019
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subordinate legislation to be combined in the same instrument.
Making a single statutory instrument may not only be administratively
convenient but may also enable the legislation to tell its story more
coherently.

Subsection (2) makes clear that making subordinate legislation in a
different form under this section does not affect the procedure for
making an instrument. For example, if an order-making power in an Act
is used to make regulations in reliance on this section, the procedure
that would apply to orders under the Act still applies.

Section 37 applies regardless of the source of the Welsh Ministers’
power or duty to make subordinate legislation, and regardless of when
the power was conferred or the duty was imposed. However, subsection
(4) provides that the power in this section cannot be used where the
Welsh Ministers make subordinate legislation that applies otherwise
than in relation to Wales under an Act of the UK Parliament or retained
direct EU legislation. In other words, the power can be used where the
Welsh Ministers make subordinate legislation under an Assembly Act or
Measure, and where they make provision that applies only in relation to
Wales under an Act of the UK Parliament or retained direct EU
legislation.”

328. Section 38 makes provision about the combination in a single statutory
instrument of subordinate legislation made by the Welsh Ministers using different
powers to which different Assembly procedures apply. The statutory instrument
will be subject to the most stringent of the procedures that would otherwise

apply.

329. According to the Explanatory Notes, the purpose of section 38 is to facilitate
the combination in a single statutory instrument of provisions that are subject to
different procedures, whether they are made under powers in the same Act or
different Acts, and to avoid any procedural difficulties that would be caused by
combining provisions in this way.z°

330. Huw Williams told us that he was pleased to see the inclusion of sections 37
and 38 in the Bill as it would mean that secondary legislation can be prepared in

2%8 Legislation (Wales) Bill: Explanatory Memorandum, Explanatory Notes paragraphs 176, 177 and
179

2%9 Legislation (Wales) Bill: Explanatory Memorandum, Explanatory Notes paragraph 182
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a co-ordinated fashion that reflect the subject rather than the method by which
the provisions must be made 2+

331. We put a practical example to the Counsel General, asking the following.

332. If Regulations A are subject to affirmative procedure, and Regulations B are
subject to negative procedure, section 38 allows Regulations A and B to be made
in a single instrument, subject to the stricter of the two procedures (i.e. subject to
affirmative procedure). What if Regulations A were subject to the negative
procedure and required consultation, and Regulations B were subject to
affirmative procedure and did not require consultation. What procedure would

apply?
333. The Counsel General said:

“‘Section 38 deals only with differences in the Assembly procedures that
would otherwise apply to different types of subordinate legislation; it
does not affect any requirements for the Welsh Ministers to undertake
consultation before making subordinate legislation. The reason for this
is that the application of multiple Assembly procedures can give rise to
greater difficulties and uncertainties where Ministers wish to combine
provisions in a single statutory instrument.

In the example given by the Committee, Regulations A will be subject
to negative Assembly procedure and Regulations B will be subject to
affirmative Assembly procedure. If they are combined in a single
statutory instrument, section 38(1) of the Bill will mean that the
combined instrument is subject only to affirmative procedure.

Before making the combined instrument, the Welsh Ministers will be
required to consult on the proposal to make Regulations A. Section
38(1) will neither remove that requirement in relation to Regulations A,
nor extend it so that it applies in relation to Regulations B. There is no
need for it to do so. The fact that the Welsh Ministers are not required to
consult anyone before making Regulations B does not conflict with
their duty to consult before making Regulations A, and does not
prevent them making Regulations B in the same instrument as
Regulations A"

240 \Written evidence, LW 10, Huw Williams

241 | etter from the Counsel General, 9 January 2019
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Our view

334. \We note the evidence from stakeholders and from the Counsel General
regarding Part 3 of the Bill. We also acknowledge the information contained in
the Explanatory Memorandum. We are content with the Bill making provision in
this regard.

335. We further note the evidence from the Minister regarding the power to make
regulations under section 36. We note that regulations made under section 36 are
subject to no procedure. Regulations that are subject to no procedure are
considered by the Assembly’s Legal Services and can be scrutinised by this
Committee if an issue arises. For that reason, we are satisfied with this provision in
the Bill.
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8. Part 4 of the Bill

“Part 4 of the Bill amends the 1978 Act to ensure that it does
not apply to legislation to which Part 2 applies, and to deal
with some of the interactions between legislation to which
the 1978 Act applies and legislation to which Part 2 applies.”

Power to make additional provision to give full effect to this Act
(section 40) and Coming into force of this Act (section 42)

337. The power in section 40 enables the Welsh Ministers to make further
provision in consequence of, or to give full effect to, the Bill.

338. The EM states:

“This power could be used, for example, to make consequential
amendments to other legislation should this be found to be necessary
at a future point in time.

There are no immediate plans for its use, and Schedule 2 to the Bill
includes amendments to other legislation in consequence of the Bill."2

339. Section 42 of the Bill provides that, with the exception of the statutory
interpretation provisions (insofar as they apply to Welsh subordinate instruments
and to Assembly Acts other than the Bill itself), the rest of the Bill will come into
force on the day after Royal Assent.

340. The power at section 42(2) provides for a commencement order to be made
by the Welsh Ministers to bring the statutory interpretation provisions (i.e. Part 2 of
the Bill) into force on a particular date. The EM states that the current intention is
that these provisions will come into force on 1 January 2020 24

341. The EM states:

“‘Consideration has been given to stating the date of 1January 2020 on
the face of the Bill, but on balance commencing this provision by order

242 | egislation (Wales) Bill: Explanatory Memorandum, Explanatory Notes, paragraph 29
243 | egislation (Wales) Bill: Explanatory Memorandum, paragraphs 117 and 118

244 | egislation (Wales) Bill: Explanatory Memorandum, paragraph 121. See also evidence at
paragraphs 236 to 239.
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provides flexibility in case there is any delay in obtaining Royal Assent or
any change of circumstances that makes the date of 1 January 2020
inconvenient.

In order to provide clarity, it is also intended that the powers provided
at section 36(1) will also be used so that the commencement order
would amend Part 2 of the Bill to insert 1 January 2020’ (or any later
commencement date fixed by the order) in place of reference to the
day on which Part 2 comes into force.

It is also intended that the commencement order will amend section
23B of the 1978 Act to replace references to the day on which Part 3
comes fully into force with references to the date appointed by the
order - this is expressly provided for at section 42(3)(c) of the Bill."2

342. As previously mentioned in the report, in his letter to us on 9 January 2019,
the Counsel General stated the regulation-making powers in section 40 and 42
provide the mechanics for ensuring that the Bill works properly in the future. 2«

Our view

343. \We note the evidence from the Counsel General and the information
contained in the Explanatory Memorandum regarding Part 4 of the Bill. We are
content with the Bill making provision in this regard.

344, \We note that the power at section 42(2) provides for a commencement order
to be made by the Welsh Ministers to bring Part 2 of the Bill into force on a
particular date. We further note that it is the Counsel General's intention to bring
Part 2 into force on 1January 2020. We are content with this approach.

345. We note the evidence from the Minister regarding the power to make
regulations under sections 40 and 42.

346. \We note that regulations made under section 40 are subject to the
affirmative procedure if those regulations amend, repeal or otherwise modify
primary legislation and the changes may substantially affect that primary
legislation. We welcome the use of the affirmative procedure in these
circumstances.

245 Legislation (Wales) Bill: Explanatory Memorandum, paragraphs 122 to 124
246 Letter from the Counsel General, 9 January 2019
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347. We further note that the regulations made under section 42 are subject to no
procedure. We repeat a point made in the previous chapter. Regulations that are
subject to no procedure are considered by the Assembly’s Legal Services and can

be scrutinised by this Committee if an issue arises. For that reason, we are content
with this approach.
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