To: First Minister

From: Permanent Secretary
Date: 24 June 2014

Report to the First Minister on the observance of the Ministerial Code by the
Minister for Natural Resources & Food, in respect of the Circuit of Wales.

You asked that | enquire into the circumstances surrounding the possibility that the
Ministerial Code was not, or not fully, observed by Alun Davies AM, Minister for
Natural Resources and Food, in respect of the planning and related procedures for a
project within his constituency — that is, the Circuit of Wales project. You wanted to
understand the facts and circumstances of the case.

2. The scope of this enquiry has therefore been to assemble the relevant facts and
relate them to the provisions of the Code. | am not asked to make recommendations
as to the consequent actions in respect of observance or otherwise of the Code,
which is a matter for you; as indeed is the final judgement on observance of the
Code itself.

3. I should also add what is obvious, but for the sake of completeness, that this
enquiry relates to the Ministerial Code and does not draw, nor imply any findings on
the substance of the planning and other formal procedures involved in the case.

4. As you asked, | have not discussed this with the Minister as you intend to do so
yourself before reaching conclusions.

4. The report is attached.

Derek Jones


















Annex 2 — Relevant Extracts from the Ministerial Code

Ministerial Conduct

1.1 In the performance of their duties, Ministers are expected to behave according to the
highest standards of constitutional and personal conduct. In particular, they are expected to observe
the Seven Principles of Public Life (as listed in Annex A) and the following principles of Ministerial
Conduct:

Accountability

i) Ministers have a duty to the Assembly to account, and be held to account, for their policies,
decisions and actions;

i) It is of paramount importance that Ministers give accurate and truthful information to the
Assembly, correcting any inadvertent error at the earliest opportunity. Ministers who knowingly
mislead the Assembly will be expected to offer their resignation to the First Minister;

iif) Ministers should be as open as possible with the Assembly and the public, refusing to
provide information only when disclosure would not be in the public interest or would cause, or be
likely to cause, substantial harm in accordance with the relevant legislation and the Code of Practice
on Access to Information;

iv) Ministers should similarly require civil servants who give evidence before Committees of the
Assembly on their behalf and under their direction to be as helpful as possible in providing accurate,
truthful and full information in accordance with the duties and responsibilities of civil servants as set
out in the Welsh Government Civil Service Code

Collegiality

v) Ministers must uphold the principle of collective responsibility

Personal Responsibility

vi) Ministers must ensure that no conflict arises, or appears to arise, between their public
duties and their private interests;

vii) Ministers should avoid accepting any gift or hospitality which might, or might reasonably
appear to, compromise their judgement or place them under an improper obligation;

viii) Ministers must keep separate their roles as Minister and Assembly Member;

ix) Ministers must not use the Welsh Government’s resources for party-political purposes. They
must uphold the political impartiality of the Civil Service and not ask civil servants to act in any way
which would conflict with the Welsh Government Civil Service Code.



Constituency and Party Interests

4.4 Where Ministers have to take decisions on their own portfolios which might have a particular
impact on their own constituencies or electoral regions, they should take particular care to avoid any
possible conflict of interest. Where Ministers are uncertain about whether a conflict arises between
their Ministerial and constituency/regional responsibilities they should consult the First Minister, for
decision as to how the business is to be handled.

Leading Deputations and Making Representations (including in planning cases): General
Ministerial Involvement

4.7 Ministers are free to make their views about constituency matters known to the responsible
Minister by correspondence, leading deputations or by personal interview provided they make clear
that they are acting as their constituents’ representative and not as a Minister. Ministers are advised
to take particular care in such cases to represent the views of their electorate rather than express a
view themselves. When Ministers express a view they should ensure that their comments are made
available to the other parties, avoid criticism of the Assembly Government’s policies, confine
themselves to comments which could reasonably be made by those who are not Ministers, and
make clear that the views they are putting forward are ones expressed in their capacity as the
Assembly Member representing a particular constituency or region.

4.8 Particular issues can arise over views expressed on planning applications as these involve the
exercise of discretion by the Minister in which representations intended to be taken into account in
reaching a decision may have to be made available to other parties and thus may well receive
publicity. It is particularly important to bear in mind that any attempt to influence the Minister
taking a decision on a planning case, other than through the proper channels, could imperil that
decision. In addition, if Ministers wish to take a position on a case, whether or not as Assembly
Members, they should ensure they are clearly divorced from the Ministerial decision making process
on that case and that their pronouncements could not directly threaten the soundness of the
decision (eg if their portfolio area is a key factor in the planning decision).

4.9 Once a decision has been announced, it should be accepted without question or criticism. It is
important that, in expressing the views of their constituents, Ministers do so in a way that does not
create difficulty for Ministers who have to take the decision and that they bear in mind the Cabinet's
collective responsibility for the outcome. Ministers should also take account of any potential
implications which their comments could have on their own portfolio responsibilities.

4.10 To summarise, Ministers can, in representing their electorate's views on planning cases, act as
follows:

(a) They may write to the Minister responsible for taking a decision on a planning application arguing
against/in favour of a particular course of action. But in so doing they should make it clear that they
are representing their electorate or are acting at the request of a particular group or person;

(b) There is no reason why Ministers should not express agreement with the views of a particular
group or person when submitting representations in connection with a planning application;



(c) Such expressions of personal opinion should, however, be restricted to those cases in which
Ministers find it "unavoidable to express a view". In such cases Ministers should ensure that they
follow the procedures set out at paragraph 4.8 above;

(d) Where, however, the determination of a planning application will lead to, or will implicitly
involve, other decisions or judgements in which the Minister making representations is involved (eg
the need for a new health facility or school etc.) then that Minister should not make any comment of
his or her own;

(e) Ministers may, in their capacity as a constituency Assembly Member, attend public meetings;
they may make representations to a planning authority; they may argue a constituent's case at a
public local inquiry; and they may take a personal position. But their role must be consistent with (a)
to (c) above. They may not take a personal position in respect of cases under (d) above; and

(f) Any broadcasts or contributions to press articles should be cleared with the responsible Minister
(see paragraph 8.12).

Planning cases: The Minister with responsibility for Planning

4.11 Planning decisions are often the focus for public interest in a controversial project or proposal.
It is not surprising that there is a large body of case law about planning decisions and the public’s
expectations in relation to the decision-making process. Planning is also cross-cutting and inclusive
by nature, and most policy areas for which Ministers are responsible are capable of being important
factors in a planning decision.

4.12 One of the basic tenets of the planning system is that, in the interests of natural justice,
decisions are based on an open and fair consideration of all relevant planning matters with the same
information being available to all interested parties. Accordingly, Ministers, and in particular the
Minister with responsibility for Planning, must do nothing which might be seen as prejudicial to the
planning decision process, particularly in advance of the decision being taken. Action that might be
viewed as being prejudicial includes (i) taking a decision, or being part of the decision-making
process, in respect of an application which falls within the Minister's constituency or region; (ii)
expressing an opinion publicly on a particular case which is, or may subsequently come, before the
Minister for decision; (iii) meeting the developer or objectors to discuss the proposal, but not
meeting all parties with an interest in the decision; or (iv) commenting on decisions once they have
been issued, other than in terms of what has appeared in the decision letter or, in the case of
development plan approvals, any accompanying explanatory annexes.

4.13 In the case of (i) and (ii), in order to preserve the integrity of the decision from challenge on
grounds of prejudice, the Minister with responsibility for Planning (or indeed any other Minister
involved in the decision-making process) would have to debar him or herself from any involvement
in the case if the application fell within his or her constituency or region or if the Minister had
expressed a personal view on the proposal. As regards {iii), it would be possible to hold a meeting as
long as the Minister was able to meet all interested parties in respect of a particular proposal.
However it is unlikely to be a practical proposition to meet all parties together and, if separate
meetings were held, it would require great care over what was said at each so that no party could
claim bias in favour of one view. On (iv), decision letters set out in full the grounds for decisions and



the Minister should make it clear that in any discussion after a decision is made he or she would be
unable to add to the terms of the relevant decision letter.

Ministers should also remember that:

a) In the interests of certainty and stability, decisions on planning matters are final subject only
to challenge in the Courts on a point of law: but these points can include, failing to follow procedural
rules and conventions correctly, taking into account irrelevant considerations (or failing to take into
account considerations which are relevant) and drawing a conclusion from the considerations which
is so unreasonable that no reasonable Minister could have arrived at it.

b) It is vital that the Minister making the planning decision has an open mind right up to the
moment when they make their decision, so any reaction to an affected person’s views should be
provisional and expressed to be subject to the consideration of all other relevant matters.

c) Most devolved policy areas are capable of being extremely important considerations in a
planning decision. Ministers should consider carefully whether a statement made in the context of
their portfolio might prejudice the effectiveness of the planning decision process.

d) The rules about whether a particular matter is a relevant consideration in a planning
decision are complex and do not always accord with public expectations (eg the identity of the
applicant is not usually relevant). Some representations and views may thus have to be discounted
entirely.
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From: Hillier, Graham

Sent: 14 June 2013 12:46

To: 'Davies, Alun (Assembly Member)'
Cc: George, Jessica

Subject: RE: Circuit of Wales

Thanks Alun;

A meeting for 11am on Tuesday with you and the Developer would be good, and we'll host it
here in Ty Cambria, Newport Road, if that’s stilt OK with you. I've asked a couple of
colleagues to join me, to both hear your views and better inform mine.

Please let me know if you or the developer’s rep need directions.

Many thanks — look forward to seeing you on Tuesday.

Graham.

Cyfarwyddwr Gweithredol Gweithrediad-au'r De/Executive Director for Operations South
Cyfoeth MNaturiol Cyraru/Natural Resources Wales

FfonfTel: 02920 468879

Ffon symudol/Mobile: 07769 915953

E-bost/E-mail: graham.hillier@cyfoethnaturiolcymry.gov.uk
| graham.hillier@naturalresourceswales.qov.uk

Gwefan/Website: www .cyfoethnaturiolcymru.gov.uk / www.naturalresourceswales.gov.uk

Ein diben yw sicrhau bod adnoddau naturiol Cymru yn cael eu cynnal, eu gwella a'u
defnyddio yn gynaliadwy, yn awr ac yn y dyfodol.

Our purpose is to ensure that the natural resources of Wales are sustainably
maintained, enhanced and used, now and in the future.

From: Davies, Alun (Assembly Member) [mailto:Alun.Davies@Wales.gov.uk]
Sent: 13 June 2013 14:39

To: Hillier, Graham
Subject: Re: Circuit of Wales
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Thank you Graham. This second letter does begin to move us in the right direction. 1
do appreciate that and I am grateful to you for taking the time to review these
matters.

However I remain very concerned with the processes at work within NRW in this
matter. In addition I do not believe that the current NRW position does reflect the
totality of the statutory duties and the demands of the remit letter provided to NRW
by the Welsh Government.

It would be very useful to meet. Could I suggest 11.00am on Tuesday? I would be
content to meet at Newport Road or alternatively we could meet at the Assembly in
the Bay. I will also invite a representative of the developers to join us and I hope that
between us we can agree a way forward.

Thank you for your help in this matter.

Alun

Alun Davies

On 13 Jun 2013, at 12:08, "Hillier, Graham"

<Graham. Hillier@cyfoethnaturiolcymru.gov.uk> wrote:

Dear Alun;

As promised in my previous e.mail, please find attached a copy of our letter offering
supplementary information to the local planning authority, following our original planning
respornse.

| trust this is helpful and goes some way to addressing your concerns, while still taking
account of our statutory duties.

We would be happy to arrange to meet with you next week if this would still be helpful
(Tuesday would be slightly easier for me than Thursday, but we'll obviously try to work
around your availability). Please let us know if you'd still like to go ahead, and if so your
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availability and preferences in terms of timing and venue — you’d be very welcome at our
Newport Road office if that helps.

Regards,

Graham

Cytarwyddwr Gweithredol Gweithrediad-au'r De/Executive Director for Operations South
Cyfoeth Naturio! Cymru/Natural Resources Wales

Fion/Tel: 02920 468879

Fton symudol/Mobile: 07769 915953

E-bost/E-mail: graham.hillier@cyfoethnaturiolcymru.gov.uk

[ graham.hillier@naturalresourceswales.gov.uk

Gwetfan/Website: www .cvfoethnaturicloymru. gov.uk / www.naturalresourceswales.qov.uk

Ein diben yw sicrhau bod adnoddau naturiol Cymru yn cael eu cynnal, eu gwella a’u
defnyddio yn gynaliadwy, yn awr ac yn y dyfodo!.

Our purpose is to ensure that the natural resources of Wales are sustainably
maintained, enhanced and used, now and in the future.

From: Hillier, Graham

Sent: 12 june 2013 23:28

To: Davies, Alun (Assembly Member)
Cc: George, Jessica

Subject: RE: Circuit of Wales

Dear Alun;

Thanks for your note, and | understand your sentiments. For your information, we
have today issued a further letter to the Planning Authority with some
supplementary information, which has been provided with the intention of helping
to identify potential solutions and (! believe) offering a more positive approach,
including the desire to work together.
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Pl ensure a copy of the note is sent to you tomorrow. Perhaps we could then
arrange a convenient time to meet (eg Tuesday) next week, if this would still be
useful.

Best regards,

Graham.

Sent from Windows Mail

From: Davies, Alun (Assembly Member)
Sent: 12 June 2013 17:37

To: Hillier, Graham

Subject: Circuit of Wales

Dear Graham,

| have received a copy of the NRW response to the planning application for the Circuit of
Wales in my constituency.

| am very disappointed with the approach that NRW has taken in this matter. | felt that NRW
would be taking an entirely different approach to planning matters and would be seeking to
adopt a positive approach, working with applicants to deliver developments that will enhance
the sustainability of communities across Wales. This has clearly not happened in this case.

| am very anxious that this development goes ahead and does so in a way that enhances the
community of Blaenau Gwent in the widest sense. | would therefore seek an urgent meeting
with you to discuss these matters. | can be available in Cardiff either Tuesday or Thursday
next week. | would like to use this opportunity to discuss with yourself and the developers how
we can move forward in an agreed way.

| look forward to hearing from you.
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Alun

Alun Davies AM

Blaenau Gwent
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