




Appendix 1 

THE LAW OF NAVIGATION ON FRESHWATER IN ENGLAND AND WALES 

The current position of the !aw is settled in that no general public right to navigate in non- 
tidal rivers exists in England and Wales. 

?Jhile the public has the right of navigation in tidal waters (e.g. Gann v Ffee Fishers of 
Whitstable (1865) 11 H.?.Cas; Blundell v Caterall (1821) 58 8i Ald. 2581, this depends cn :he 
presumption of the Crown's ownership of the land beneath the water. This presumption is 
rebuttable and there are some instances where the tidal riverbed i s  under private 
ol.::?ers hip. 

T!\e pres~~rnption of rights of navigation on tidal rivers contrasts with the very limited right 
on non-tidal rivers. The default positicn is  that there is no such general right of navigation. 
Above the flow of tide the land beneath a river or stream is  privately owned so that while 
the public can acquire navigational rights over such waters they cannot have them as of 
right 

!t has been held that rights of navigation on inland waterways are not analogous to rights of 
way on land (LZ'ills' Trustees v Cairngorm Canoeing and sail in^ SdlooI(1976) S?T 162 ar;! $& 
ex re1 Yorkshire Derwent Trust and Malton Town Council v Brotherton [I9921 i All ER 230). 

Acquiring rights of navigation 

?~5:-\h1?'jl! Trustees, the public acquisition of a right to navigate on a non-tidal waterway 
can::o: be based on the usual arguments used for "immemorial user" for rights of way on 
!and. The basis of a public right of navigation in a non-tidal river should be treated as being 
in a legal class of its own. 

cf ,--, .,,~rse, as i s  well recognise!, a public right of navigation may also arise through statute. 

This is the most common way in which such rights arise. 

No right for use of banks 

Even in the situations where the public has a right of navigation in a non-tidal waterway 
(whether by grant, statute or immemorial user), this does not necessarily include the right 
t n  !now or to make use of the Odnks of the waterway in gaining access to or leaving the 




