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The National Assembly for Wales (Legislative Competence) (Environment) Order 2009 

I am wntlng !' '8SpG')Se ;-' tnE: letter ClCliedl August 2009. VOl: ;;Jlld f',,1Ike German A\~ 
Chalrr-r.an Of me Nd;!Or'di Asser'n :cn \/Vales LeglslatJOn Cornnilttee t;,Ju4. jOinH:;' sent 
regarding tr'e recent SCfutin:- (); the above order, f w'Quld ilke to tahe thiS opportunity tc 
thar,k both C,;;11!1;ltleeS fe;' U~e;r t; scrutmy of thiS rjraft Order WhIC!1 forms a key p2.ft oj 
the ,A,ssernDiy (~;()V":inr:':'~i":O. ie~J!siah",: proSlrarnme and to respond to trlf; three main i~su(-:,s 

Floatina E~(cePt!()ns 

'{c.u raise a suec1hc c['>nCE'J'i "elat:!'1g t~) the Inclusion of floating exceptions ,I' fields VIii,::!' co 
not yet contaltl dn'"" mallei'S (;:)!llpelenCe on the NaV)(kll Assernbiy ! appreCiate 
tt;E~ opportur:lt;.. te' ~~(~~ (".~ut thinkirlg 0,1,) thrs rnatter vvhich t hor)t~.~ \viti addrE"7.SS your concern 

The .~sse1'nbi~l .~ ;;:':'--~4l~;L~:1 ."'nrnoetenc€.: is defined by referEnCe t!.~} U-ie rTtaners sel ou: t r:(1e~' 

ScneduiE- 5, l a:t-~\:~t U";a :> n::lft~~~'f~r';Cc rc; f1elds Furthernlore rrfatters can <::n(j do relate tc 
~'nore than on~:: f;Eid t·-:{~ -:3n:.: ciefll"'!ed in tHoad tern'1S and consec1uently trlcfe is 
conSlderElDIE SCOpi:: io' ::.\i between them VII'here a matter overlaps bf"lvleen 1'le:6:; a 
cfloice neecls to t:;..::: rna·].:' i3i:S ic tht:, field 1'- whlet, the matter' should be inserted Fo, 
conven'ence. a 9'v,-, l1~a:t~"r I::, placed under the field that represenlS tile [)est core f:t fer ti'e 
content bdt :ha, clee:: !':,.~)I,.:·'''n'~i: ihe scope of the ieglsiat!ve power conferred i)y tne 

JdSl as tree WC!US:("':-- :;.:-1'\"", if' :3 parllcular field does not nece;:;sarliy mean ihat i~ relate::: 
exdUSiVei':, to \!-'3~ TI,"':: 't'", S;"!iY'C' '-lisc' applies to !fie floating exceptlOns vvt'!c1'.vill b{-: liSleo 
i': C'dfClgrapll ,--', :n ;'_';l". ':: :::OlE:CLjle~) IrldeeeJ tne very purpose Of fioating excepT;ons I::: 

tr'a! tney S'louL:::':'.'ji: n,:'itter::, le~Flrdless of the fields II" which they are listed TtlE' 
ExceptIOns 1.0 (\/13[;£::.'1':; [--. ,7 ann "vhen ,-nac]e by Her l'v1ajes t ;i :II Council, "'V!il cunene St:::-::tior' 

4) of Gol.l'J .. ::.. :::'006 !c that a pru'/ision wdl be outside tne ,c.,sserntJI',! S cornpett~nc(; 

. 'vVflf:ther or not tJ";f: e:):~c,epticr;- :5 dndei" a he,clonl9 
; irduces tile rnatter' 



in con~ldennq tt,e: "SI, I c'!eva;-lt floating exceptions In deve!oplflg LCOs as evidenced in 
in!:: proposed E:!1vl!'U',,;1(;": ' CO OU'VIEW IS a sequence of considerations VJhich need to l)e 
fJ!iovved befcf~; 3 floa:!!; (:' ~;ePtt()n:s ad(jed to Schedule 5, These are as follows 

t.., nell'.' rnatter :f'a:;e'~ ;viliG;; it IS proposed te add to Schedule E, creates 8 need 'or C! 

That E;xc;eL't Or: ,~"elE"·,] te' nlCl'e th8n one matter and 
1t is eVioent U tat the: ,,::icemlon sl"Iould apply across the board te! ali matters (becausE: the 
except!on;, quest:or, di?scnbes something that It IS agreed remains the responslbility Of 

thE; Ui< (:::ir.;\"'",r,:ner cliV' PiFl!amerHn ali CffcumstanceSi 

it ali t~rree 

LrneS thus ;:J\·C'c1i l "c.: U,"' 
}:;"::'JU1G a!~~rJ 3\-'C\;(j ~.1lf;:· r :~,~, 

['i(:'ri the exception should logically De a fluatlng exception The 
vv'll !leip to aVOiC] having to [epee'll the exception several 

'-~':uttenn~1 of Schedule 5 and aiding clarity and transparensy It 
thai an exceptior, IS not attached to a Dart',SlJiar matter even 

The comrTHttees c>y)c."U) atJ(Jul thOSe exceptions which duplicate the 'functions of the 
\/i;Il'stel or \ne C":;,;V'! that is aireaay included III paragraph! of Part 2 to tm; 
C~iVe!nrnen~. ,:,'\/\3it;S \fllE; anree li'lai unnecessary duphcation should be avo!deci 

triOSe ;nsrCl::('::':) Nheri" :l,C" UK Guvernmt"l1llias requested e;·:ceptio~'S WhiCh appear 

'Ni lOlh or i(, Dd' to 1 ,:>3,"; ~I'.e f',J,ctions of the Miflister of Ole CICWf' fesnicl}on we t,8VE'! 
',:::rawn their atten~ic,n t:. f!',,', ;"a iestrlct!On and :he need to aVOid clu!)iicailon.r,llth 
prOVISHJns set ·.lui ii' !i":" It i$ ClDpropnate, t;y way of clarification to note that the 
fU'1ctiof!s of a ivllfllsr,;;! c"; ~"'i':: Clown in relation to a topic are not necessanly ti1e same oS the 

itself a;,,': ilk LJf<' ,3n"e r ":ll1eI11 lias therefore fllgrlilghted that the Minister of the Crovm 
"est:!ctior: wa::: r;o~ S.liilClent to reserve their Interest on particular issues. 

;:. i'ali·", til::: ;:,"'1;' 'I:ti re:-:", '~Ise] c:c:r:cerns i:lboUi the complexity of the fl.::gisia1WE' settlernent 
;nat is !l(j i:!I,i'-"; (::(iule E, of the Government of VVaies Act 2005 and the ne€,d tc 
f'f1SUf'e that E nate' !\k>nOlanoa clearly explain what powers are bemg conferred and 

of any exceptions to competence 

'y' ou will apPfE,c;ate thal the crectse terms of LeOs are the product of detaIled discussions 
tilth vlJhitehaii DeDcFT!!'el'iS i~1uc\' of tne complexity of drafting in the form of detailed 
eX:::eC!:ons frun CCll1pt::'0'::>:: nas a'isen as a result ot these negotiations in relation t.) Hie 
Er'ii!C'lment '.::CJ//'':: :'l!e wCl!'kHl9 with Uf< C~cvernment Depar1ments to try to 
s'Il"plify tne r,)re]c:' an(J :~ unnecessary exceptions Nevertheless tr,e!e IS a difficult 
balanCe 1.0 be S:!~j:,> :y::'tv,''3C'': tne cleslre for SimpliCity of dcaftm9 C) ['1 thE' one !'lanei. and ttle 

(leSI'e for r'eiJss!J!anc'~' a:Jo'..;t tf,E: bounciaries and U1e extent of the t\lationai Assemblys 
c():1lpetence c!: rJE': ulh,Ve ;:me' keen to work towards a Simplified leglsiative settiernent 
but tiliS wlil reql:!!e (o';:!:dreu i!)terpretatlor-, between all those involved In the process about 
thE; breadth of the !sia:';e competence that can properly be conferred on the National 
kssernr.)i',i (JiVE::!: :~s Cii:},;:li:::ei a;:: a democratically elected legislature, The Assernbly 
Gevernmeror: nas CUI '113!(ltamed tnat confernng legislative powers on such a body 
is if:T! ot1tenO>'-'i 'C Ii:,,' ::-',,':!t""'21 of suL>~)ld!rlale law-making powers on ihl" Executlvev .... here 
,;!':St' at:cilti,)f, ,:,' ~:),., li:,c:,'SC ck,ta:! ()f Ule powers conferred rna)i be rnorf: apDfopriatE 

.~': i-laVe nctE::Ci ab(:,!:' 'P'''":.''je t:J\vclrds Ihe use of floating exceptions wili In cur'Jiew tieip 
;C, Nork tU"Ji:CJr,j,c, a ,.~itnUlc' ",,::tiiccnent l)y 'jecluttenng Schedule ~j anel avoid needless 



repetition of exceptions This will In turn help to aid understanding of the legislative 
competence conferred upon the National Assembly, 

! have noted your comments on the Explanatory Memoranda, We will aim to ensure that 
the revised explanatory me!:lorandUln for the Environment LeO and all future explana:ory 
!l1eflloranda do deady rJ8scr!\)e the powers to be conferreeJ on the Nationa! Assembly and 
l"le 'easons arld jt11~:licatl!)ns of any exceptions to competence In doing so it is lrnpor1ant 
that these powers are [)Lit <::/t'8!'ly in the wider context of the devolution settlement as 
powers that are grante,j t,:l a legislature III areas where executive devolution 11as already 
occurred, They should serve to enhance the capacity of the devolved institutions to develop 
distinctive solutions to meet Welsh arcumstances In policy areas where it has already been 
accepted that a distinctive approach may be required It would not serve that purpose if the 
powers conferred are hedged about with overly-complex limitations. 

I hope thiS response serVf?'S to address the concerns of both committees. 

cc Rt. Han. Peter Hair: MP. Secretary ot State for Wales 
Mike German .""Tv'l Chi:Hrnan LegislatIOn Committee No.4 National P.ssembly for 
Wales 
Jane Davidson Ar .... 1 Minister for Environment. Sustalnability and Housing, Welsl
Assembly Govemrnent 


