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Explanatory Memorandum to the Health Protection (Coronavirus Restrictions) 
(No. 5) (Wales) (Amendment) (No. 22) Regulations 2021 
 
This Explanatory Memorandum has been prepared by the Welsh Government and is 
laid before Senedd Cymru in conjunction with the above subordinate legislation and 
in accordance with Standing Order 27.1.  
 
Minister’s Declaration 
 
In my view, this Explanatory Memorandum gives a fair and reasonable view of the 
expected impact of the Health Protection (Coronavirus Restrictions) (No. 5) (Wales) 
(Amendment) (No. 22) Regulations 2021. 
 
 
Mark Drakeford 
First Minister 
 
10 December 2021 
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1. Description 
 
The Regulations amend the Health Protection (Coronavirus Restrictions) (No. 5) 
(Wales) Regulations 2020 (“the principal Regulations”).  
 
2. Matters of special interest to the Legislation, Justice and Constitution 

Committee 
 
The Welsh Ministers are of the opinion that the restrictions and requirements set out 
in the principal Regulations, as amended by these Regulations, are necessary and 
proportionate as a public health response to the current threat posed by coronavirus.  
 
European Convention on Human Rights 
 
Whilst the principal Regulations, as amended by these Regulations, engage 
individual rights under the Human Rights Act 1998 and the European Convention on 
Human Rights, the Government considers that they are justified for the purpose of 
preventing the spread of infectious diseases and/or the interference is permitted on 
the basis that it is in pursuit of a legitimate aim, namely of protecting public health, 
and are proportionate.  
 
Article 5 (right to liberty), Article 8 (right to respect for private and family life), Article 9 
(freedom of thought, conscience and religion), Article 11 (freedom of assembly and 
association) and Article 1 of the First Protocol (protection of property) are engaged 
by the principal Regulations.  
 
Each of these is a qualified right, which permits the Welsh Ministers to interfere with 
the exercise of the rights if necessary in a democratic society in the interests of 
public safety or for the protection of health.  All such restrictions and requirements 
must be justified on the basis that they are in pursuit of a legitimate aim, namely of 
protecting public health, and are proportionate. Any interference with these rights 
also needs to be balanced with the state’s positive obligations under Article 2 (right 
to life). The adjustment of the restrictions and requirements under the principal 
Regulations by these Regulations is a proportionate response to the spread of 
coronavirus.  It balances the need to maintain an appropriate response to the threat 
posed by coronavirus against the rights of individuals and businesses, in a manner 
which remains proportionate to the need to reduce the rate of transmission of the 
coronavirus, taking into account the scientific evidence. 
 
3. Legislative background 
 
The Public Health (Control of Disease) Act 1984 (“the 1984 Act”), and Regulations 
made under it, provide a legislative framework for health protection in England and 
Wales. These Regulations are made under section 45C(1) and (3)(c), 45F(2) and 
45P(2) of the 1984 Act.  Further information on these powers is set out in the 
Explanatory Memorandum to the principal Regulations. 
 

https://www.legislation.gov.uk/wsi/2020/1609/contents
https://www.legislation.gov.uk/wsi/2020/1609/contents
https://business.senedd.wales/documents/s111120/EM%20SL5706%20-%20The%20Health%20Protection%20Coronavirus%20Restrictions%20No.%205%20Wales%20Regulations%202020.pdf
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4. Purpose and intended effect of the legislation 
 
These Regulations are made in response to the threat to public health which is 
posed by the incidence and spread of severe acute respiratory syndrome 
coronavirus 2 (SARS-CoV-2) which causes the disease known as COVID-19.  

 
These Regulations amend the principal Regulations, with effect from the beginning 
of 11 December 2021, to: 
 

• Clarify that the auditorium of a theatre, cinema or concert hall and the viewing 
areas of an indoor arena or stadium is not to be treated as premises where 
food or drink is sold, or otherwise provided, for consumption on the premises. 
This change will remove a potential ambiguity in the principal Regulations that 
could be used to argue that face masks are not required to be worn in these 
areas. 

 

• Make face coverings a legal requirement during professional driving lessons 
and practical tests in Wales unless an individual is exempt. The UK 
Government has introduced a mandatory requirement in England for face 
coverings to be worn during professional driving lessons and practical tests, 
unless an individual is exempt from 30 November. As driving services are not 
devolved to Wales, this will bring the legal position in relation to Wales in line 
with that for England. 

 
The principal Regulations are further amended from the beginning of 15 December 
2021, to: 
 

• Exclude prior recovery (or natural immunity) as a way of demonstrating 
COVID-19 status for the purposes of the COVID Pass from the 15 December. 
This change to the principal Regulations will align the Welsh NHS COVID app 
to the English app as they will also be removing prior recovery (or natural 
immunity) from their NHS COVID Pass app from the same date. This change 
is justified on public health grounds, represents a strengthening of the 
requirements as previously proposed by the Technical Advisory Group and is 
supported by the Chief Medical Officer. 

 
5. Consultation  
 
Given the ongoing threat arising from coronavirus and the need for a prompt public 
health response, there has been no public consultation in relation to these 
Regulations. However, engagement has taken place with various stakeholders 
including the Equalities Division of the Welsh Government. 
 
6. Regulatory and other impact assessments   
 
A regulatory impact assessment has not been prepared in relation to these 
Regulations due to the need to put them in place to deal with a serious and imminent 
threat to public health. However, summary impact assessments have been published 
previously which include impacts relating to face coverings.  


