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Report on the Elections and Elected Bodies (Wales) Bill

1. Introduction

On 2 October 2023, Mick Antoniw MS, the Counsel
General and Minister for the Constitution (the
Counsel General) introduced the Elections and
Elected Bodies (Wales) Bill' (the Bill), and

accompanying Explanatory Memorandum? (the EM).

1. On 26 September 2023, the Business Committee referred the Bill to the
Local Government and Housing Committee, and set a deadline of 26 January

2024 for reporting on its general principles.®

2. On 12 October 2023, the Counsel General issued a statement of policy intent
for subordinate legislation to be made under the Bill (the statement of policy

intent).“
Purpose of the Bill

3. Onitsintroduction, the Counsel General stated that the Bill is the next step
in the Welsh Government's commitment to modernise and reform devolved

elections,® and will “help drive up participation” in those elections.®

4. |Insummary, the Bill proposes to:

government elections and Senedd elections. Those elections are described as “devolved
elections” within this report.

2023
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confer the functions of an Electoral Management Board for Wales (the
EMB) on the Local Democracy and Boundary Commission for Wales
(the Boundary Commission) which will involve the Boundary
Commission establishing the EMB to take responsibility for oversight of
the coordination and administration of devolved elections,
collaboration with returning officers and electoral registration officers
and advising the Welsh Ministers;

introduce electoral registration without application (sometimes
described as automatic voter registration), and the ability to pilot the

most appropriate means of achieving this;

amend and expand the powers of the Welsh Ministers to introduce
electoral pilots in respect of all aspects of the electoral process for
devolved elections, and, following a successful pilot and a
recommendation of the Electoral Commission, make permanent
changes to electoral law;

impose a duty on the Electoral Commission to report on steps taken by

returning officers to assist disabled people to vote;

remove the requirement in the Local Government and Elections
(Wales) Act 2021 (the 2021 Act) to set out the specific wording and

format of the local government candidate survey in regulations;

create a requirement for a voter information platform that can host
candidate and voter information for Senedd and ordinary principal

council elections;

impose a duty on the Welsh Ministers to put in place arrangements
aimed at improving diversity within Senedd and local government
democratic structures, and for individual schemes to be created and

tailored to provide support for protected characteristics;

make changes to the regulation of campaign finance, and enable the
Electoral Commmission to include such changes in their codes of
practice;
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" make changes to the timings and requirements of electoral and

community arrangements reviews;

. make adjustments to the role, remit and powers of the Boundary
Commission, and abolish the Independent Remuneration Panel for

Wales and confer its functions on the Boundary Commission;

. provide for the creation of a scheme to enable payments to be made to
members of a local authority who stand for election at an ordinary

council election but who fail to be re-elected;

" disqualify town and community councillors in Wales from serving as
Members of the Senedd, remove the existing grace periods’ for
principal councillors elected to the Senedd and Members of the
Senedd elected as Members of Parliament, and disqualify persons who
are not permitted to stand as a candidate or be a member of a district
council in Northern Ireland from standing and serving as Members of

the Senedd or members of a principal council:

" amend the Representation of the People Act 1983 (the 1983 Act) to
update and modernise the offence of undue influence for local

government elections.
The Committee’s remit

5. Theremitof the Legislation, Justice and Constitution Committee is to carry
out the functions of the responsible committee set out in Standing Orders 21 and
26C. The Committee may also consider any matter relating to legislation,
devolution, the constitution, justice, and external affairs, within or relating to the
competence of the Senedd or the Welsh Ministers, including the quality of

legislation.

6. Inourscrutiny of Bills introduced into the Senedd, our approach is to

consider:
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" matters relating to the competence of the Senedd, including
compatibility with the human rights protected by the European
Convention on Human Rights (the ECHR):

] the balance between the information that is included on the face of the

Bill and that which is left to subordinate legislation;

. whether an appropriate legislative procedure has been chosen in
relation to the granting of powers to the Welsh Ministers to make

subordinate legislation;
" any other matter we consider relevant to the quality of legislation.

7. We took evidence from the Counsel General on 20 November 2023.8
Following the evidence session, we wrote to the Counsel General on 28
November 2023 including a series of additional questions in relation to the Bill.?

The Counsel General responded on 19 December 2023.1°



https://record.senedd.wales/Committee/13550#A83441
https://record.senedd.wales/Committee/13550#A83441
https://business.senedd.wales/documents/s143464/LJC6-01-24%20-%20Paper%2025%20-%20Letter%20to%20the%20Counsel%20General%20and%20Minister%20for%20the%20Constitution%2028%20Novemb.pdf
https://business.senedd.wales/documents/s143463/LJC6-01-24%20-%20Paper%2024%20-%20Letter%20from%20the%20Counsel%20General%20and%20Minister%20for%20the%20Constitution%2019%20Dece.pdf
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2. Legislative competence

The Welsh Government is satisfied that the Bill would

be within the legislative competence of the Senedd."

8. We considered the Bill under the reserved powers model of legislative
competence, as set out in section 108A of the Government of Wales Act 2006
(the 2006 Act).

9. In herstatement on legislative competence, the Llywydd, the Rt Hon Elin
Jones MS, stated that the provisions of the Bill would be within legislative

competence.”?

10. The Counsel General confirmed in oral evidence that he was satisfied the Bill

is within the Senedd’s legislative competence.” He also told us:

‘We don't consider that there are any significant human rights
issues. It does engage with article 10 [of the ECHR] which is to
do with the issue of freedom of expression, freedom to
communicate, but that is a very qualified right. It's one that has
been tested before in the European Court of Human Rights, and
so we're satisfied, though, that this is not only necessary, but it's
also very much proportionate.”’

1. The Counsel General elaborated on the Bill's interaction with article 10 of the

ECHR, in particular, section 36 in respect of third-party campaign finance:

“It replicates provisions that are in the UK Government's
Elections Act 2022 with regard to reserved elections. .. when the
ECHR [the European Court of Human Rights] did look at this,
they basically considered the issue of third-party expenditure
and restrictions on it, or controls over it, to be something that

TEM, Member's Declaration, page 1

¥ LJC Committee, 20 November 2023, RoP [7]
41 JC Committee, 20 November 2023, RoP [35]
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was a hormal part of the regulation and the conduct and the
organisation of elections. So, | think we're confident that it is
something that is very much proportionate in terms of the
article 10 qualified rights.””®

12. The Counsel General also told us that he did not consider the Bill's
provisions with regard to voter registration without application could engage
human rights, as they do not “oblige or require or force” people to register.'®

Our view

13. We note both the Counsel General and the Llywydd's views that the
provisions of the Bill would be within the legislative competence of the Senedd.

14. We also note the Counsel General's comments on the engagement of the
Bill's provisions with the articles of the ECHR. However, we believe that such
information should have been included within the Bill's EM, to supplement the
statement required by Standing Order 26.6(i). A summary of which of a Bill's
provisions engage the rights protected by the ECHR, and the steps which have
been taken to make that engagement proportionate, would in our view assist
Members of the Senedd in their consideration of a Bill. We made similar
comments in our report on the Environment (Air Quality and Soundscapes)
(Wales) Bill."”

Conclusion 1. We note the Counsel General's comments on human rights but
believe that, as a matter of good practice, an Explanatory Memorandum should
always include a commentary on the consideration given to the human rights

implications of a Bill.

> LJC Committee, 20 November 2023, RoP [37]
6 LJC Committee, 20 November 2023, RoP [39]

____________________________________________________________________________________________________________________

July 2023, Conclusion 1
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3. General observations

Consultation on the Bill's proposals

15. In July 2017, the Welsh Government issued a consultation on proposals for
electoral reform in local government; some of which were implemented by the
Senedd and Elections (Wales) Act 2020 and the 2021 Act.'®

16. In October 2022, the Welsh Government issued another consultation on
proposals for electoral administration and reform; most of which form the Bill's

provisions.”

17. Within the EM, the Counsel General states that the Welsh Government did
not consult on a draft Bill “because an extensive and constructive programme of
engagement and collaboration with stakeholders, which builds on earlier

consultations, is taking place and will continue through the life of the Bill."?°

18. The Counsel General further explained to us why a draft Bill was not
consulted upon:

“.. the Bill itself, in terms of policy areas, is actually very, very
narrow, isn't it? It's about automatic registration and the
establishment of a statutory electoral mechanism. Much of the
rest of it is to do quite technically with the process of

administration of elections.”®
Interaction with the Elections Act 2022

19. During its passage through the UK Parliament before its enactment, the
Elections Act 2022 (the 2022 Act) was subject to the Senedd’s legislative consent
process; specifically its provisions in respect of voter intimidation and digital

imprints.?? Within the first legislative consent memorandum laid in respect of the

..........................................................................................................

________________________________________________________________________________________________________________

October 2022
20 EM, paragraph 4.12
21 L.JC Committee, 20 November 2023, RoP [11]
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then Elections Bill, the Counsel General stated that some of its proposals “may

have merit".?> He also said:

".. the case for implementing them for devolved elections, if
they align with Welsh Government policies, may be
strengthened if doing so would maximise clarity for voters,
candidates and administrators. However, rather than making
provision via this Bill, we would prefer to consult our
stakeholders and bring forward legislation to the Senedd in due

course. %
20. Onitsintroduction, the Counsel General stated that this Bill:

‘.. builds on provisions relating to digital imprints and
disqualification orders in the Elections Act 2022 which the
Senedd consented to and now apply to Welsh elections. ... [and]
will clarify the offence of undue influence and mirror some rules
in the Elections Act 2022 in relation to campaign finance."?®

21. We asked the Counsel General how had the Bill, and the Welsh
Government’s policy, been affected by the 2022 Act. He told us:

‘We had quite extensive engagement through the
interministerial group on elections when the UK Government's
legislation was going through. As you know, the area where
there was alot of disagreement was obviously over the use of ID
cards and some of the administrative processes that were there.
The position that we came to between the four nations— or,
redlly, the three nations because of the Northern Ireland
situation— was that we were going to introduce our own
legislation in respect of non-reserved elections, et ceterag, and
Scotland were, obviously, doing the same thing, and then the

UK Government elections, for the Westminster elections, would

paragraph 44

24 Welsh Government, Legislative Consent Memorandum: Elections Bill, 9 Septemlber 2027,
paragraph 44

2> Welsh Government, Written Statement: Elections and Elected Bodies (Wales) Bill,

2 October 2023

10
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obviously go in their particular direction. So, we shared that
information and we very respectfully disagreed with one
another in terms of aspects to it. But what we did have were a
number of common areas that we were engaged in, and they
were things like undue influence, third party campaign finance
and some issues around accessibility with disabled voters. And
those have been incorporated into this legislation, so there will

actually be a certain degree of consistency around that.

There were some areas— relatively minor areas, but nevertheless
significant ones— where there were disagreements in terms of
what the competence situation was. There were some concerns
over that. So, the areas that that related to were intimidation
and digital imprints, and those are ones where consent was

then given by the Senedd."#®

22. An official accompanying the Counsel General also told us that there was
benefit in having a “level playing field” by incorporating some of the provisions of
the 2022 Act into the Bill, “so that campaigners and administrators can have a
level of predictability so that people don't fall between the gaps of expectations

between a devolved and reserved election.”?”
Accessibility of the law on devolved elections

23. |nits 2022 consultation, the Welsh Government set out its “long term vision”
for devolved elections, which includes consolidating the law in this area.?®

24. \With respect to the consolidation of the law, the Counsel General told us:

‘I think this particular legislation does to some extent make
things clearer in terms of Welsh elections, but in the longer

term | think this area is ripe for a consolidation Bill".?°

26 LJC Committee, 20 November 2023, RoP [22-23]

27 .JC Committee, 20 November 2023, RoP [28]

2 Welsh Government, Consultation: Electoral administration and reform White Paper, October
2022, Consultation document, Chapter 2

22 LJC Committee, 20 November 2023, RoP [150]

n
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25. The Bill refers to the Local Government (Democracy) (Wales) Act 2013 (the
2013 Act) as the Democracy and Boundary Commission Cymru etc. Act 2013. It
also refers to the Local Democracy and Boundary Commission for Wales as
Democracy and Boundary Commission Cymru. These are the names which they
will be given should the provisions of the Senedd Cymru (Members and
Elections) Bill, as introduced,*° be enacted. The Bill is therefore drafted on the
assumption that these provisions should be passed by the Senedd in their

current form.

26. On 11 December 2023, the Counsel General shared with us a joint schedule
of amendments which the Bill and the Senedd Cymru (Members and Elections)
Bill would make to the Political Parties, Elections and Referendums Act 2000, the
2006 Act, the 2013 Act and the 2021 Act, should both Bills be enacted in their
current form. The Counsel General also confirmed that the schedule will be

updated as necessary during the passage of the legislation.”

Delegated powers and the balance between what is on the face
of the Bill and what is left to subordinate legislation

27. The Bill contains 71 sections, divided into three Parts, and a Schedule of

minor and consequential amendments to other legislation.

28. Tables51and 5.2 of the EM provide a summary of the delegated powers in
the Bill, which comprise of:

17 powers for the Welsh Ministers to make regulations (but see below):
= 4 powers for the Welsh Ministers to make orders;

= 6 powers for the Welsh Ministers to issue directions;

. 2 powers for the Boundary Commission to issue directions; and

. 1 power for the Boundary Commission to issue guidance.

.................................................................................................................................................................

12
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29. The Counsel General subsequently confirmed in written correspondence
that reference to a further regulation-making power for the Welsh Ministers had
been omitted from the EM.*? The Bill therefore includes 18 such powers.

30. The Counsel General told us that he was content with the balance between
what is on the face of the Bill and what is left to subordinate legislation.** He

elaborated as follows:

‘.. itis aBill that has quite a lot of delegated powers in respect of
regulations; that, | think, is there because there are quite a
number of areas that are really to do with pilots, the process, the
organisation of elections, codes of conduct and things like that.
Some of the powers in respect of requlations, of course, are
more curtailed, particularly in some areas where, | suppose, it
relates to the creation of offences and so on. So, | am satisfied,
but | do think this is quite different to some of the policy
legislation that will often come forward to various committees
in the Senedd, because so much of it is quite technical and is
quite to do with the organisation and the processes for the

running of elections.”*

31. We asked the Counsel General whether he had considered including more

information about the nature of electoral pilots on the face of the Bill. He told us:

‘.. there's adifficulty in trying to define what those pilots, for
example, might be, particularly ahead of the 2026 election. ...
one of the consequences of the election is that there are then a
number of reviews that take place in terms of the assessment,
and, depending upon those reviews, there are things that will
be learnt in terms of what pilots might be .. What is important is
establishing the principles within which, and the process by
which, pilots can actually take place to ensure that there are
certain protections there and the balance of those is right in
terms of scrutiny and accountability of those, particularly where

32 |_etter from the Counsel General and Minister for the Constitution, 19 December 2023, response
to question 9

33 LJC Committee, 20 November 2023, RoP [46]

34 L.JC Committee, 20 November 2023, RoP [46]

13
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necessary and particularly where more fundamental changes

might take place.”**
32. An official accompanying the Counsel General also said:

‘.. ultimately, the purpose of this is to make the framework
clearer for the future of how to go about pilots, how to engage
the Senedd in agreeing to those in a way that's slightly clearer
than existing legislation in relation to pilots.”*°

Our view

33. While we note the Counsel General's view that the Welsh Government has
consulted extensively on the policy intentions of the Bill, we believe that there
should be a presumption in favour of holding public consultations on draft
versions of bills for introduction to the Senedd. We believe that sharing draft
versions of bills for consultation would help to ensure that legislation is likely to
be fit for purpose, and would allow for full consideration of draft provisions rather

than only their intended purpose.

34. \We therefore respectfully state that the question of whether to consult on a
draft Bill should not involve a subjective assessment of how “narrow” or technical
a proposed Bill is deemed to be.

Conclusion 2. \We believe that the Welsh Government should have consulted

on a draft version of the Bill ahead of its introduction.

35. We also note the Counsel General's statement that a programme of
engagement and collaboration with stakeholders “will continue through the life
of the Bill". We believe it would be prudent for the Counsel General to state
whether he anticipates that substantive provisions which introduce new policy
will likely emerge from this programme. We request this information to satisfy

ourselves, in the interests of good law-making,*” that any information currently

35 LJC Committee, 20 November 2023, RoP [48]

36 LJC Committee, 20 November 2023, RoP [49]

Constitutional and Legislative Affairs Committee recommended that the Welsh Government
should introduce bills “that can be reasonably considered to be fully developed at the point of
introduction”.

14
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consulted upon by the Welsh Government is not likely to result in amendments
being tabled by it at stages 2 and/or 3 of the Bill.

Recommendation 1. The Counsel General should state whether the Welsh
Government’s current programme of engagement and collaboration with
stakeholders in respect of the Bill is likely to result in the Welsh Government

tabling substantive policy amendments at stages 2 and/or 3.

36. We note the Counsel General's comments around the integration of the
Bill's provisions with the provisions of the 2022 Act. In our report on the legislative
consent memorandum on the then Elections Bill, we welcomed the Counsel
General's view that the Welsh Government would prefer to consult stakeholders
in Wales and bring forward its own legislation for scrutiny in the Senedd.*®

37. We would therefore like to take the opportunity to again welcome the
Welsh Government's decision to seek amendments to the then Elections Bill to

remove devolved elections from its provisions, and to bring forward this Bill.

38. \We also note the Counsel General's statement that some of the 2022 Act's
provisions which apply to England only have been incorporated into the Bill to
achieve a “certain degree of consistency”. We believe that this is an approach
which should be followed where the Welsh Government deems that consistency
with UK Parliament legislation is appropriate, instead of recommending that the
Senedd should provide consent to the inclusion of devolved provision within UK

Parliament legislation.

39. We note, and welcome, the Counsel General's comments on the “extensive
engagement” with the UK Government through the interministerial group on
elections during the development and passage of the 2022 Act, notwithstanding

the areas of disagreement which were encountered.

40. The anticipated passage of both this Bill and the Senedd Cymru (Members
and Elections) Bill in quick succession has made the task of scrutiny more
complex, and so we are grateful to the Counsel General for sharing a joint

schedule of amendments that will be made to existing legislation by both Bills.

15
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41. \We welcome the Counsel General's commitment to consolidate Welsh
electoral law, as since its devolution it has been —and continues to be — subject to
extensive reform. We believe that the accessibility of electoral law to a

functioning democracy is vital.

42. \While we welcomed the Counsel General's positive comments about
consolidating electoral law over the longer term within our report on the Senedd
Cymru (Members and Elections) Bill,*® we note that, in evidence to the Local
Government and Housing Committee in respect of this Bill, the Electoral
Commission has called for the Welsh Government to consider the consolidation
of devolved electoral law ahead of the 2030 election.*® We believe it would
therefore be useful to have a clear indication of the priority being given to this

exercise within the Welsh Government's overall consolidation programme.

Recommendation 2. The Counsel General should provide an indication of
when the Welsh Government intends to introduce a consolidation Bill in respect
of Welsh electoral law.

43. \We note that the Counsel General is content with the balance between
what is on the face of the Bill and what is left to subordinate legislation. We also
note the Counsel CGeneral's statement that some of the regulation-making
powers in the Bill are curtailed, and that it is difficult to define the exact nature of
electoral pilots in order to provide more information on the face of the Bill. We
however have some reservations about some of these regulation-making
powers; they are considered in the next Chapter.

*¥LJC Committee, Report on.the Senedd Cymru (Members and Elections).Bill, January 2024,
paragraph 50
40 Local Government and Housing Committee, Consultation: Elections and Elected Bodies

16
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4. Specific observations on particular sections

and powers to make subordinate legislation

Sections 1 and 2 (Electoral Management Board of Democracy and
Boundary Commission Cymru, and minor and consequential
amendments)

44, Section1ofthe Bill inserts a new Part 2A into the 2013 Act. The insertion
consists of new sections 20A to 201, which confer a general function on the
Boundary Commission of co-ordinating the administration of Senedd and local

elections in Wales, along with any devolved referendums in Wales.

45. Section 20E of the new Part for insertion by the Bill requires the Boundary
Commission to establish the EMB, which will solely be responsible for carrying

out the Boundary Commission’s electoral administration function.

46. Section 20E(3)(c) of the new Part enables the Welsh Ministers by regulations
to confer additional functions on the EMB. The statement of policy intent states

that this regulation-making power:

‘.. is required as Welsh Ministers may need to confer further
functions related to electoral administration on the Electoral
Management Board in the future. An example of where
provisions specified in regulations may add to the functions of
the Commission is that it is envisaged the Electoral
Management Board would take forward the Welsh Elections
Information Platform. Section 27(1) of the Bill will require Welsh
Ministers to provide for a Welsh elections information platform
and such regulations could confer functions on the Commission
(to be exercised by the Electoral Management Board) in relation
to that platform.”*

“Statement of policy intent, page 5
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47. The statement of policy intent states that the power also provides for “any

need in future” for the Welsh Ministers to confer other functions on the EMB.#?

48. Section 2 of the Bill introduces minor and consequential amendments to
the 2013 Act relating to Chapter 1 of the Bill, which are set out in Part 1 of
Schedule 1to the Bill. Paragraph 1(4)(a) of Schedule 1 replaces section 14(1) of the
2013 Act to prevent the Welsh Ministers from giving a direction to the Boundary
Commission in relation to the exercise of its electoral administration function or

its functions relating to Senedd constituency boundary reviews.

49. The statement of policy intent states that the purpose of these
amendments is to “ensure the independence of the Commission in relation to
the exercise of its functions in respect of the Electoral Management Board".“* The

Counsel General confirmed as such in oral evidence.**

Our view

50. We note the Counsel General's evidence in respect of sections 1and 2 of the
Bill.

51. We note the justification provided for the creation of a regulation-making
power to enable the Welsh Ministers to confer other functions on the EMB, in
that this need may arise in the future. We also note the example given, that such
a function may be in relation to the Welsh elections information platform
(provided by section 27 of the Bill, which we consider later in this Chapter).

52. However, we believe that more information should be provided on the face
of the Bill about the types of functions which may be conferred on the EMB by
the Welsh Ministers, in order to provide certainty and limitations on the scope of
its functions, and to ensure its independence. We believe this is particularly

important in light of the emphasis placed by stakeholders, in evidence to the

“2 Statement of policy intent, page 6
4 Statement of policy intent, page 6
44 LJC Committee, 20 November 2023, RoP [84]
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Local Government and Housing Committee, on the need for the EMB to be

independent.*

53. We also believe that including more information on the face of the Bill in
this way would also have the effect of limiting the breadth of this regulation-

making power, which in our view would be appropriate.

54. Within our recent report on the Infrastructure (Wales) Bill we
recommended that the Welsh Government should review that Bill and put more
information on its face in respect of the functions it will confer on persons,“® and

so we make a similar recommendation in respect of this Bill.

Recommendation 3. The Bill should be amended to provide further details
about the types of functions which may be conferred on the Electoral
Management Board by the Welsh Ministers using the power within section 1 of
the Bill.

55. We note that the purpose of the amendments to the 2013 Act within section
2 of the Bill is to ensure the independence of the Boundary Commission, and are

content.
Section 3 (Duty to register local government electors)

56. Section 3(1) of the Bill omits section 18 of the 2021 Act, which contains
provision regarding registration of local government electors without application
that has not been brought into force. The EM states that section 18 of the 2021
Act has been reviewed “with the aim of ensuring consistency of approach across
Wales and the security of electors that may be vulnerable.”#”

57. Section 3(2) inserts a new section (section 9ZA) into the 1983 Act to require
each electoral registration officer in Wales to add eligible electors to the local
government register in Wales where the officer is satisfied that the person is

4 Local Government and Housing Committee, Consultation: Elections and Elected Bodies

......................................................................

3
4“7 EM, paragraph 3.31
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entitled to be registered. An elector would therefore not be required to make an

application to register to vote in devolved elections.

58. The new section to be inserted into the 1983 Act also requires each electoral
register officer to notify a person which they intend to register to vote, and
provides that person with a period of 45 days to respond with any concerns or
objections. If no such concerns or objections are raised, that person will be added
to the register. However, if a person objects to being added, or wishes to make an
application for anonymous registration, the electoral register officer will be
required to stop the automatic registration process and follow the existing
process, which will continue to be used for non-devolved elections, provided by
section 9E of the 1983 Act.

59. The EM states that because the registration process with be automatic, “and
to add additional safeguards for young and vulnerable electors”, the Welsh
Government will be removing the open electoral register“® in Wales for devolved
elections.”® The Counsel General has confirmed that the Welsh Ministers intend
to make regulations under section 53 of the 1983 Act to remove the open register

for devolved elections following the Bill receiving Royal Assent.*®

60. \We asked the Counsel General to further explain why the Bill proposes to
amend the 2021 Act in this way. He told us that section 18 of the 2021 Act:

‘.. was avery narrow piece of legislation. It gave a power to do
something, but it didn't have any detail in terms of how that
might be operated. What this Bill actually does is just put more
flesh on the bones of that. It actually gives a lot more detail in
terms of, for example, how auto-registration would take place.
So, the section 18 was basically just giving a power that, yes, you
can auto-register, but it doesn't have the detail that we have
here in terms of automatic registration, the 45-days notice.

What | think this Bill does is give much greater clarity and also

“8 The open register, also described as the edited register, largely contains the same information
as the full register used by registration officers; however is not used for elections or referendums.
It can be sold to any person, organisation, or company for a wide range of purposes.

49 EM, paragraph 3.33
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further information about the safeqguarding aspects of the Bill as

well, none of which were in the 2021 legislation.”

61. The Bill, by virtue of section 5(4), allows for pilots to be run in connection
with the provisions within section 3. We asked the Counsel General whether he
had considered making the ability to bring section 3 into force conditional (for
example, no earlier than the conclusion of at least one relevant pilot) and, if so,

why had he not pursued this approach. He told us in response:

‘While | believe piloting automatic registration will result in the
best possible system for the elector, | do not believe that the Bill
should include a provision which specifically prevents the
commencement of section 3 before the pilots have been
completed. | have made a commitment to pilot automatic
registration before commencing section 3 and will ensure that
these pilots go ahead with a full and proper evaluation before
rolling out the system. Therefore, such a restriction would not
only be unnecessary given my commitment, but it would be
predicated on the completion of a process rather than a
thorough evaluation that will inform the implementation of

automatic registration.”*?

Our view

62. \We note the reasons provided by the Counsel General for the inclusion of
the provisions within section 3 of the Bill, and welcome the inclusion of further
detail to replace the insertion made into the 1983 Act by the 2021 Act, by virtue of
the addition of new section 9ZA by this Bill.

63. We note the Counsel General's commitment to remove the open register
for devolved elections following the Bill receiving Royal Assent, in order to add

additional safeguards for young and vulnerable electors.

64. \We also acknowledge the Counsel General's commitment to pilot electoral

registration without application before bringing section 3 of the Bill into force.

STLJC Committee, 20 November 2023, RoP [87]
52 Letter from the Counsel General and Minister for the Constitution, 19 December 2023, response
to question 3
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However, we believe that further certainty should be provided on the face of the
Bill to ensure that a successful pilot has first been completed, to help ensure the

effective implementation of the provision and its associated safeguards.

65. We note the Counsel General's view that such an approach would be
unnecessary and “predicated on the completion of a process rather than a
thorough evaluation”. However it is unclear to us why the inclusion of this
restriction would preclude the Welsh Government from completing a thorough

evaluation of a pilot before bringing section 3 into force.

Recommendation 4. The Bill should be amended to provide that section 3 may
only be brought into force following the completion of a pilot under section 5(4)
of the Bill.

Sections 5 to 7 (Pilot regulations: powers, requirements and
procedure)

66. Section 5 of the Bill enables the Welsh Ministers to make regulations for
electoral pilots (pilot regulations) to take place in connection with a series of
matters, including the registration of electors in Wales for Welsh elections, the

timing, location, and methods of voting, and the counting of votes.

67. Section 6 of the Bill sets out the requirements to be placed on the Welsh
Ministers when making pilot regulations under section 5. Subsection (2) places
prohibitions on the Welsh Ministers’ use of this power; however these
prohibitions do not apply to any pilot regulations made in the 12 months
following the Bill receiving Royal Assent where the regulations are for the
purpose of testing the arrangements relating to electoral registration without

application (provided for by section 3 of the Bill).

68. Section 6(2)(a) prohibits the Welsh Ministers from making pilot regulations
which apply to a principal council unless that principal council has consented to
the pilot. However, section 6(2)(b) enables the Welsh Ministers to make such

regulations without a principal council's consent provided they have had regard
to any recommendations made by the EMB on whether the regulations should

be made without consent.
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69. The EM states that the provision within section 6(2)(a):

‘.. means that Welsh Ministers could direct local authorities to
undertake pilots, helping to ensure suitable types of innovations
could be piloted in avaried mix of local authority areas. This
could provide valuable evidence to inform future electoral
reform. In these circumstances the Welsh Ministers will be
required to consult the EMB and set out the reasons for
compelling the pilot before taking forward the necessary

legislation.”>

70. We asked the Counsel General to outline the circumstances in which the

Welsh Government envisages this power to be used. He told us:

‘I think it's something that we wouldn't envisage happening
regularly. It might be, for example, if they wanted to have a pilot
that was an all-Wales pilot. What you wouldn't want is for it not
to become an all-Wales pilot because one local authority didn't
agree. Or it might be, if you look now at the Senedd
constituencies, where you may have several local authorities
within that, it's just basically to ensure that that can happen on
an all-constituency basis. So, it's a power that | would expect
probably never to be used, or very rarely to be used— 'in
extremis', | think, would be the legal phrase. But it's there just in
case it became necessary to do so, to facilitate being able to

actually hold these comprehensive pilots.”>*

71. Section 7 of the Bill provides that pilot regulations may be made by the
negative procedure, except where they meet the following criteria, where they

must be made by the affirmative procedure:

" regulations applying to the area of a principal council (or any part of it)

and the council has not given its consent;

53 EM, paragraph 3.51
>4 L.JC Committee, 20 November 2023, RoP [96]
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" regulations for a Welsh election pilot falling within section 5(4) of the
Bill: or

. regulations creating, or widening the scope of, a criminal offence.

72. \We asked whether this section, in particular section 7(5), allows the Welsh
Ministers to modify primary legislation by regulations — therefore providing a
Henry VIII power® to the Welsh Ministers. The Counsel General confirmed to us

that this was the case,*® and an official accompanying him elaborated further:

‘.. you could amend primary legislation using these pilot powers
and it would be subject to the negative procedure, if it didn't
otherwise fall within any of those categories in subsection 4. But
I think the point the CG [the Counsel General] makes about the
broader scrutiny and accountability process that would happen
prior to those regulations being made is an important one,
because it would involve the EMB and the Electoral

Commission, who would be considering the proposals.””

73. We questioned the Counsel General on the appropriateness of the
application of the negative procedure to the power within section 7(5). In

response, he told us:

“If you look at categories (a), (b) and (c) of ... [section 7(4)] both
with auto-registration for a council that hasn't given consent, or
for creating or widening the scope of acriminal offence .. there
are certain criteria in which it shifts from being negative to a
very specific affirmative process, and, again, in terms of the
laying of the statutory instrument and any specific
recommendations that would come from the commission itself
to enable that to happen.”®

> A Henry VI power is a power to amend primary legislation by subordinate legislation.
%6 LJC Committee, 20 November 2023, RoP [101]
57 LJC Committee, 20 November 2023, RoP [102]
%8 LJC Committee, 20 November 2023, RoP [104]
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Our view

74. \We note the Counsel General's evidence in respect of sections 5 to 7 of the
Bill.

75. We also note the justification provided by the Counsel General for the
provision within section 6(2)(b) of the Bill which allows a pilot to be undertaken
without a principal council's consent. However, it appears to us that the
requirement in the Bill for the Welsh Ministers to only have “had regard” to the
recommendations made by the EMB on whether pilot regulations should be
made without consent would permit them to reject those recommendations,

and to subsequently proceed to make pilot regulations without consent.

76. |n light of this, and in light of concerns submitted to the Local Government
and Housing Committee about the inclusion of this provision in the Bill > we
believe that the Bill should require the Welsh Ministers to explain to the Senedd

a decision to make pilot regulations without a principal council's consent.

Recommendation 5. The Bill should be amended to provide that the Welsh
Ministers, at the time of laying pilot regulations in the Senedd which are to be
made without a principal council's consent, must also lay an statement to

explain the decision to proceed without that consent being obtained.

77. We note that pilot regulations will be subject to the affirmative procedure if
they meet the criteria set by section 7(4). We also acknowledge that pilot
regulations will be subject to consideration by the EMB and the Electoral
Commission. However, we believe that the Senedd also has an important role to
play in the scrutiny of such regulations. Therefore, in the case of regulations
which make changes to primary legislation, we believe it is imperative that the
Senedd should have an enhanced role, and, without regard to specific criteria,

such regulations should be subject to the affirmative procedure.

Recommendation 6. The Bill should be amended to provide that regulations
made under section 5 which amend primary legislation will be subject to the

affirmative procedure.

%9 Local Government and Housing Committee, Consultation: Elections and Elected Bodies
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Section 8 (Power to change the power to make pilot regulations)

78. Section 8 of the Bill enables the Welsh Ministers, through regulations, to add
further electoral matters to the list in section 5(3) in respect of which pilot
schemes can be undertaken, or to remove or amend matters that have been

added previously using this power.

79. The statement of policy intent states that this power will “provide flexibility”
to the Welsh Ministers. It also states that the power cannot be used to amend
the list to enable pilots to be undertaken in connection with the voting system

for elections to the Senedd, or to a principal council or a community council.®®

80. We asked the Counsel General to confirm whether this power could be used
to widen the existing delegation of power from the Senedd to the Welsh
Government, and if so, to justify this approach. He told us that this was
‘something that was looked at quite closely” and that the power was drafted in
this way to enable the Welsh Minsters to amend the list in section 5(3) to make

electoral pilots more effective.® An official accompanying him elaborated further:

‘Section 5(3) has sought to define some of those areas where
piloting might happen in the future. The purpose of that power
in section 8(1) is to add further matters to that list in the future, if
there was the policy intention. If a new idea came out to pilot,
then there would be the option to add to that list in the future.
But, of course, those regulations would be subject to the
affirmative procedure.”®?

81. The official also confirmed to us that the power could not be used to widen

criminal offences.®

82. We asked the Counsel General to provide further clarity on the type of

circumstances in which this power may be used. He told us:

“This power is to allow issues not currently considered by the

Welsh Government or the Senedd to be possibly piloted in the

50 Statement of policy intent, page 9

o1 LJC Committee, 20 November 2023, RoP [106]
62 LJC Committee, 20 November 2023, RoP [108]
83 LJC Committee, 20 November 2023, RoP [110]

26



Report on the Elections and Elected Bodies (Wales) Bill

future, subject to the scrutiny and evaluation processes set out
in the Bill. Regulations may only be made under section 8(1)
following the approval of the Senedd. However, this power
cannot be used to change the voting system for returning
Senedd Members, members of a principal council, or members

of acommunity council.”®

Our view

83. \We note that the stated purpose of section 8 of the Bill is to provide
flexibility to the Welsh Ministers.

84. While we acknowledge that the Counsel General has given consideration to
the drafting of the power within this section, we do not believe it is
constitutionally appropriate for the Welsh Ministers to hold a power which can
amend powers delegated to them by the Senedd. We raised similar concerns in
respect of provisions to the same effect within the Welsh Tax Acts etc. (Power to
Modify) Bill.55 Our 2021/22 Annual Report also drew attention to our concerns
about this issue. We said we would continue to monitor future Welsh
Government Bills, and should similar powers be included in them, we would

draw this matter to the attention of the Senedd.®®

85. Therefore, as a matter of principle, we believe that any changes to the
delegation of powers by the Senedd to the Welsh Ministers should be brought
forward within primary legislation to be scrutinised fully, and approved by the
Senedd. Should the Welsh Government or the Senedd identify new issues to be
piloted in the future, we believe it is constitutionally appropriate that they should

be introduced within a Bill introduced to the Senedd.

Recommendation 7. The Bill should be amended to leave out section 8.

&4 |etter from the Counsel General and Minister for the Constitution, 19 December 2023, response
to question 4
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Sections 19 and 20 (Electoral reform regulations)

86. Section 19 of the Bill enables the Welsh Ministers to introduce permanent
changes similar to those trialled in a pilot scheme by way of electoral reform

regulations.

87. Section 20 of the Bill sets out the Senedd procedure that must be followed
when making such regulations. It provides for additional and enhanced scrutiny
steps to be undertaken, which includes the requirement of a Senedd committee
to consider the regulations and their implications. The section also provides the
Senedd with a longer period in which to consider the regulations and their
implications. In addition, when the regulations are laid, the Welsh Ministers are
required to also a lay a copy of the Electoral Commission’s evaluation of the

related pilot regulations.
88. In respect of section 20, the EM states:
“Where reform regulations;
i. modify primary legislation;
ii. create or widen the scope of a criminal offence; or
iii. create or amend a power to legislate,

they will be subject to the affirmative procedure (section 20(3)
and (4)), but the Senedd or a committee of the Senedd
reporting on the regulations can resolve, within 30 days of the
draft requlations being laid, that an enhanced affirmative
should apply to such regulations (section 20(13)). This enhanced
affirmative procedure requires the Welsh Ministers to have
regard to any representations; any resolutions of the Senedd:
and any recommendations of a committee of the Senedd
charged with reporting on the draft regulations, made within 60
days of the reqgulations being laid. The Welsh Ministers may only
make the requlations (without material changes) if the Senedd
approves them after the 60 day period expires. If after the 60
day period the Welsh Ministers wish to proceed with the draft

regulations, but with material changes, the revised draft
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regulations must be laid before the Senedd together with a
statement summarising the changes, for approval by the
Senedd.

For all other statutory instruments containing reform
regulations an enhanced negative procedure will apply (section
20(5)). This requires the Welsh Ministers, where they consider
the negative procedure to be appropriate, to make a statement
to that effect and to lay a draft of the requlations before the
Senedd together with a memorandum setting out their
statement and the reasons for their opinion. The Welsh
Ministers may only proceed to make the regulations by way of
the negative procedure if arelevant Senedd Committee makes
arecommendation as to the appropriate procedure, or 14 days
pass from the laying of the draft requlations and no
recommendation is received from the committee.

It is considered that both of these procedures are appropriate as
they provide for additional Senedd scrutiny reflecting the
nature of the reform regulations.”®”

89. Section 19(5) provides that electoral reform regulations may create, remove
or modify offences. However, section 19(6) provides that such regulations must
not create an offence that is punishable (or modify an offence so that it becomes
punishable):

" on conviction on indictment, with imprisonment for a term exceeding

one year,

. on summary conviction, with imprisonment for a term exceeding the
applicable limit for a summary offence or an either way offence (as the
case may be) under section 224(1A) of the Sentencing Code (as it has

effect from time to time).

57 EM, pages 45-49, column 6

29



Report on the Elections and Elected Bodies (Wales) Bill

90. Section 19(7) provides that electoral reform regulations may confer, remove
or modify a power to make subordinate legislation. When asked to justify this
provision, the Counsel General told us:

“The power there is limited to the powers of the pilot and its
scope, but it would be subject to the superaffirmative process,
and | think that is set out in section 20 of the legislation. There's
a whole series of conditions that are set there as to how that
might actually happen. So, | think that protection is built in to
the legislation itself.”®®

91. An official accompanying the Counsel General also said in respect of this
power:

‘.. this kind of power and the scope of the power reflects the
state of electoral law. There's a significant volume of electoral
law that is in secondary legislation already. Just to give an
example, we spoke earlier about section 53 of the
Representation of the People Act 1983— that's the power that's
used to make provision about how registration should be
operated. Accompanying that power is avery prescriptive
Schedule, setting out how the power can be operated. It's
foreseeable that there could be a pilot and, as a result of that
pilot, we need to make amendments to that power. That's the

reason why it's there, and it just reflects the state of electoral
law."¢?

92. We also asked the Counsel General to explain why such changes to electoral
law should be introduced through regulations rather than through primary
legislation. He told us:

‘.. it's the flexibility of change that needs to take place from time
to time. What is important is not so much the ability to make
the changes but what the checks and balances are on the

exercise of those particular powers. As I've said already, those are

68 | JC Committee, 20 November 2023, RoP [112]
59 LJC Committee, 20 November 2023, RoP [113]
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very well specified within section 20 of the Bill. It not only
provides condition but also sets the time period and also a duty
on Welsh Government Ministers to have regard to, for example,
the scrutiny process and the recommendations that are

made.””°

93. Section 20(18) provides that electoral reform regulations are made in the
terms of draft regulations or revised draft regulations if they contain “no material
changes” to their provisions. We asked the Counsel General to explain the

intended meaning of this phrase. He told us:

“‘Material changes are ultimately going to be determined by the
Welsh Ministers. | suppose, turning the question round, the
question is what are immaterial changes. Material changes
would be things that change the substance of a
recommendation. An immaterial change would be whether
there's acomma there, the word 'the' or '‘and’' or something like
that— something that doesn't actually change the substance of
that. That's something that happens quite commonly where we
have consequential changes or inconsequential changes.
Ultimately, were there any dispute on that, the ultimate
mechanism for determining that would be, | suppose,

interpretation by judicial review."”’

94. We also asked the Counsel General to justify the absence of a requirement
within section 20 of the Bill for the Welsh Ministers to explain why a Senedd

committee’'s recommendation may not be accepted. In response, he told us:

‘I don't think it's normal to have this within the legislation. What
happens when a committee makes recommendations is there
is a Government response to that. It's a response on which
Ministers are scrutinised both in committee and on the floor of
the Senedd itself, and practice has always been that a response
is given to either accept recommendations or to say why certain

recommendations might not be accepted, and what the

70 L. JC Committee, 20 November 2023, RoP [116]
71L.JC Committee, 20 November 2023, RoP [129]
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reasons for that are. So, | don't think it was considered necessary
to do that, because that process is not only well established, but
because there are other mechanisms to follow that through in
terms of scrutiny, rather than to put that on the face of the

legislation.””?

Our view

95. We note the Counsel General's evidence in respect of sections 19 and 20 of
the Bill.

96. \We would normally be of the view that permanent changes to electoral law
should be made by primary legislation. However, on this occasion, we consider
that the framework provided by the Bill —in that a proposal in subordinate
legislation must have first been subject to a pilot exercise deemed to be
successful by the Electoral Commission — in general provides for sufficient
Senedd scrutiny of secondary legislation that has been informed by evidence
gathering and which has itself been approved by an independent body tasked
with ensuring the integrity of the democratic process in the UK.

97. We also acknowledge that the requirements of section 20 provide for

enhanced Senedd scrutiny procedures for electoral reform regulations.

98. However, we believe it would be appropriate for some additional restrictions
to be placed on the exercise of the Welsh Ministers' powers to introduce electoral

reform regulations.

99. First, while we acknowledge that section 19(6) provides restrictions on the

types of criminal offences which may be created or modified by electoral reform
regulations, we do not believe it is appropriate that that such regulations should
create or modify any criminal offences on a permanent basis; primary legislation

should be the appropriate means to introduce such changes.

Recommendation 8. The Bill should be amended to provide that electoral
reform regulations made using the power in section 19 may not create, remove

or modify any criminal offences.

72 .JC Committee, 20 November 2023, RoP [127]
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100. Secondly, as we have stated in respect of section 8 of the Bill, we believe that
any changes to the delegation of powers by the Senedd to the Welsh Ministers
should be brought forward within primary legislation to be scrutinised and
approved by the Senedd. We believe that this is of particular importance where

such changes are to be made on a permanent basis.

Recommendation 9. The Bill should be amended to provide that electoral
reform regulations may not confer, remove or modify power to make

subordinate legislation.

101. Finally, while we note the Counsel General's view that it is not normal
practice for legislation to require the Welsh Ministers to explain why a
recommendation by a Senedd committee is not accepted, we believe that, in the
case of electoral reform regulations, a higher degree of accountability should be
placed on the Welsh Ministers to justify any decision which goes against a

committee recommendation.

102. We therefore believe that the Bill should require the Welsh Ministers to lay a
statement to explain why a Senedd committee's recommendation in respect of

draft electoral reform regulations is not accepted.

Recommendation 10. The Bill should be amended to require the Welsh
Ministers, where they decide not to accept in full or in part a Senedd committee’s
recommendation in respect of draft electoral reform regulations, to lay a

statement to explain their decision.

Section 26 (Survey of councillors and unsuccessful candidates in
local elections)

103. Section 26 of the Bill amends section 1 of the Local Government (Wales)
Measure 2011 (the 2011 Measure), which requires a local authority to monitor the
equality and diversity of candidates in ordinary elections to principal and town
and community councils. Section 1(3) of the 2011 Measure requires the form of
the survey and the questions to be set out in regulations. The Bill removes that
requirement, and enables the Welsh Ministers to set out the form of the survey
and the questions in a direction to local authorities. Subsection (4) requires the

Welsh Ministers to publish such a direction.
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104. \Within the EM the Counsel General sets out the background to the
candidate survey.” The statement of policy intent states that, as a result of the

proposed change to be introduced by section 26, “it will be easier to change

aspects of the survey as diversity and equality policies develop."”*

105. The Counsel General explained to us why the Bill seeks to change the power
in the 2011 Measure:

“‘Section Tof the Measure currently requires the questions and
format of the survey to be set out in regulations. In reality, this
has meant that any changes to the survey, either in terms of
presentation or the questions included, has entailed using
Welsh Ministers’ requlation-making powers. This has attracted
criticism about the flexibility to amend the surveys in atimely
fashion and the disproportionate legislative approach which has

had to be adopted in each case.

The approach proposed through the Bill is to remove this
requirement and enable a more flexible and agile approach to
the consideration and decisions about the survey contents and
format. This approach has been welcomed by partners,
especially as the scope of the survey set out in the Measure will

remain as at present.

The Bill provides for future surveys to comprise two parts. The
first part will be a core set of questions which will apply to all
local authorities in Wales, allowing important comparisons to be
made from responses across all parts of Wales. The second part
would be at the discretion of returning officers, which can
reflect the local context and priorities.””

7> EM, paragraphs 3.61-3.70

74 Statement of policy intent, page 13

7> Letter from the Counsel General and Minister for the Constitution, 19 December 2023, response
to question 5
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Our view

106. \We note the Counsel General's justification for changing the Welsh
Ministers' regulation-making power in the 2011 Measure to a direction-making

power.
Section 27 (Welsh elections information platform)

107. Section 27 of the Bill requires the Welsh Ministers, by regulations, to set up
and maintain a Welsh elections information platform that provides up-to-date
information about devolved elections. It also enables (but does not require) the
Welsh Ministers to make regulations about information that should be available
on the platform in relation to community council and mayoral elections in Wales,
including the publication of candidate statements.

108. The EM states that the Welsh Ministers “may decide who is the best
organisation to provide for such a platform”.”® The statement of policy intent

states:

‘.. itis envisaged the Electoral Management Board would take
forward the Welsh Elections Information Platform. Section 27(1)
of the Bill will require Welsh Ministers to provide for a Welsh
elections information platform and such regulations could
confer functions on the Commission (to be exercised by the

Electoral Management Board) in relation to that platform.”””

109. We therefore asked the Counsel General to explain why, if the Welsh
Government envisaged the EMB would take forward the platform, it did not
provide for such on the fact of the Bill. He told us:

‘.. the intention is that the electoral management board will be
the body. Whether that is the case in the long term, it depends
what lessons you learn first on, whether there might be other
options in terms of that platform being organised on an all-
Wales scale, and whether the EMB might be the appropriate
body. At the moment, there's no reason to think that it wouldn't

76 EM, page 50, column 4
77 Statement of policy intent, page 5
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be, but there is that flexibility in terms of what might happen in
the future, what recommendations might come from the post-
electoral scrutiny.””®

110. The Counsel General also said that the Bill does not provide this detail as:

‘.. you just don't know what the recommendations might be for
the future or what the recommendations or what the views
might be from the electoral management board. They might
come up with proposals themselves. So, basically, there's
nothing in mind as far—. The only thing we have in mind at the
moment is that the electoral management board that is being
created is being created, and that is one of its very specific
purposes, but there might be opportunities. There might be a
better way of doing things, so it's just to build in that possibility
and that flexibility.””®

M. In correspondence, the Counsel General reiterated his view:

‘We consider that the EMB is likely to be the natural host for the
platform, however, the EMB has not yet been established and so
we should bear in mind the possibility of the EMB not being
able to host the platform, or of a better alternative being
identified. Given the host will be specified in the regulations
made under section 27, hosting will inevitably be for the Senedd
to take into account when it considers those regulations.

The Bill has been drafted to make clear that the Welsh Ministers
would be responsible for ensuring the sustainability of any
platform. There is scope for the host of the platform to be
revisited in the future, taking into account the fast-moving
technological environment, the opportunity to learn lessons
from experience, and the views of the EMB itself once

established. The provisions therefore provide flexibility for the

78 L. JC Committee, 20 November 2023, RoP [69]
72 LJC Committee, 20 November 2023, RoP [93]
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future, in particular lessons from evaluations of elections, while

ensuring that a platform is provided."s°

N2. Section 27(4) provides that regulations under subsection (1) may make
provision conferring functions on persons or categories of person specified in the
regulations. We asked the Counsel General to clarify which functions are
envisaged to be conferred in this way, and to explain why those functions are not
included on the face of the Bill. He told us in response:

“The detailed rules underpinning the Welsh elections
information platform will be set out in requlations made under
section 27. Although the Government’s intention is that the
Welsh Ministers should be ultimately responsible for ensuring
the platform is established, the involvement of other
stakeholders will be crucial in ensuring the platform operates
fully. The purpose of section 27(4) reflects that situation: in
addition to being used to specify the operational host of the
platform, it may also be necessary embed elements of the
platform into existing elements of the electoral process. The
balance between what is on the face of the Bill and will be in
regulations ensures flexibility to take account of the fast-moving
legal and technological context, with the appropriate scrutiny in
place. The balanced approach has been specifically welcomed
by civil society organisations.”®

Our view

M3. We acknowledge the Counsel General's statement that the Welsh Ministers
will be ultimately responsible for ensuring the Welsh elections information

platform is established.

T4. However, we believe that where primary legislation provides that an entity
must be established, it should also state who will be responsible for it to be

maintained beyond that point. We believe this to be of particular importance

80 |etter from the Counsel General and Minister for the Constitution, 19 December 2023, response
to question 2
8 Letter from the Counsel General and Minister for the Constitution, 19 December 2023, response
to question 6
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where the purpose of that entity — in this case the Welsh elections information
platform —is to host information in an independent way. Furthermore, since the
host of the platform may be expected to publish candidate statements, we
believe that the independence of, and the perception of the independence of,
that body will be crucial if a situation arises where it refuses to publish a

candidate’s statement.

T115. We note Counsel General's statement that the question of who will host the
platform “will inevitably be for the Senedd to take into account” when
considering regulations made under section 27. However, the Senedd will in fact
only be faced with a binary choice of whether or not to approve the Welsh
Ministers' proposed host within those regulations; they will not be able to seek to

amend that proposal as they are able to during the consideration of a Bill.

116. \We note that the Welsh Government considers the EMB to be the natural
host for the platform; however it also considers there should be scope provided
in the Bill for the host to be revisited in the future.

M7. It does not however appear that the Welsh Government has currently
identified an alternative host; we therefore believe that the Bill should provide
certainty on its face as to which body will be responsible for the maintenance of
the platform, whether that be the EMB or an alternative body.

Recommendation 11. The Bill should be amended to specify which body will be
responsible for maintaining the Welsh elections information platform.

N8. We note the Counsel General's justification for not including further detail
on the face of the Bill in respect of the functions which may be conferred on
persons or categories of person by regulations made under section 27. However
we believe that the Bill should specify the functions which may be conferred, as
the provision as currently drafted is broad. Should the Bill not be amended in this
way, we believe that the Welsh Government should publish a further statement
of policy intent for regulations to be made under section 27, which should

include detail on the anticipated functions which may be conferred.

Recommendation 12. The Bill should be amended to specify the functions
which may be conferred on persons or categories of person specified in

regulations made under section 27 of the BiIll.
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Recommendation 13. If recommendation 12 is not accepted, the Welsh
Government should, in advance of the first day of Stage 2 of the Bill, publish a
statement of policy intent to outline the functions which may be conferred on
persons or categories of person specified in regulations made under section 27 of
the Bill.

Section 29 (Financial assistance schemes to promote diversity in
persons seeking elected office)

9. Section 29 of the Bill enables the Welsh Ministers, by regulations, to provide
for financial assistance schemes to help candidates in a Welsh election having
specified characteristics or specified circumstances overcome barriers to their
participation in the election connected to those characteristics or circumstances.
In the case of candidates who are disabled, subsection (2) expressly requires the

Welsh Ministers to provide for such a scheme of financial assistance.

120. Section 29(8) provides that regulations under the section may, amongst

other things, confer functions on a person.

121. We asked the Counsel General in written correspondence to clarify which
functions are envisaged to be conferred on persons by regulations made under
section 29(8), and to clarify why those functions are not included on the face of

the Bill. He told us in response:

“‘Section 29 of the Bill provides for financial assistance schemes
to be made available to groups of people prescribed in
regulations who are seeking to stand for elected office. One
such scheme (section 29(2)) will be for disabled people, building
on the pilot Access to Elected Office Fund. Section 29(1) enables
other such schemes to be put in place by Welsh Ministers when
evidence identifies barriers of additional costs that are
experienced by individuals of a particular group of
underrepresented persons which prevent them from standing

for elected office.

Section 29(8) provides for Welsh Ministers to set out the detailed
arrangements for each separate financial assistance scheme
including those who are to administer the scheme, the
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components of the scheme and the reporting arrangements
required for the purpose of audit. As individual schemes will
target different barriers to participation it is qppropriate the
details are set out in regulations rather than on the face of the
Bill. This will enable greater flexibility to ensure the details of
each scheme underpins its purpose and enables actions to be
taken to address the barriers identified.”8?

Our view

122. We note the evidence provided by the Counsel General in respect of section
29 of the Bill.

123. We note the Counsel General's justification for not including further detail
on the face of the Bill in respect of the functions which may be conferred on

persons by regulations made under section 29.

124. However we believe that, as such regulations will relate to financial
assistance and the spending of public funds, the Welsh Government should
publish a further statement of policy intent for regulations to be made under
section 29, which should include detail on the anticipated functions which may

be conferred on persons by regulations made under that section.

Recommendation 14. The Welsh Government should, in advance of the first
day of Stage 2 of the Bill, publish a statement of policy intent to outline the
functions which may be conferred on persons within regulations made under
section 29 of the Bill.

Section 38 (Code of practice on controls relating to third parties)

125. Section 38(2) of the Bill inserts a new subsection (1A) into section 100A of the
Political Parties, Elections and Referendums Act 2000 (the 2000 Act), to require
the Electoral Commission to prepare a code of practice on controlled
expenditure by third parties during a period before a devolved Welsh election

when spending limits and rules apply (a Welsh devolved regulated period).

82 Letter from the Counsel General and Minister for the Constitution, 19 Decemlber 2023, response
to question 7
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126. Section 38(4) inserts a new section 100C into the 2000 Act which sets out
the process the Electoral Commission must follow when preparing the code of
practice, which includes them consulting with the Llywydd's Committee and the
Legislation, Justice and Constitution Committee, and any other persons the

Electoral Commission considers appropriate.

127. Subsections (11) and (12) of the new inserted section 100C of the 2000 Act
provides that:

= if the name of the Legislation, Justice and Constitution Committee is
changed, the reference to that Committee is to be read as a reference

to the Committee by its new name;

= if the functions of the Legislation, Justice and Constitution Committee
at the passing of the Bill with respect to electoral matters (or functions
corresponding substantially to such matters) become functions of a
different committee of Senedd Cymru, the reference to that
Committee is to be read as a reference to the committee which for the
time being has those functions.

128. We asked the Counsel General to explain the appropriateness of

consultation with this Committee and the Llywydd's Committee. He told us:

‘.. it's just the importance of the regulations themselves in
respect of third-party financing, and so on, and if there were to
be changes to a code of practice, then it's the way in which that
is actually considered and the status that it's given.”s?

129. An official accompanying the Counsel General also set out the rationale

underpinning this provision:

“The Llywydd's Committee is a committee that's already
mentioned in legislation. We have the Senedd and Elections
(Wales) Act 2020, which also places a particular role on the
Llywydd's Committee, so we see that there's some sort of
precedent there. But also, the other point to note is that these

provisions replicate existing provisions that the UK Government

8 LJC Committee, 20 November 2023, RoP [135]
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introduced to the Elections Act 2022, and they also made the
decision to name the Speaker's Committee and, | think, the
Levelling Up, Housing and Communities Committee in the
Houses of Parliament to scrutinise it. So, what we sought to do
there was basically mirror existing practice, and also the
corresponding provisions that would apply to reserved
elections.”®*

Our view

130. We note the Counsel General's evidence in respect of section 38 of the Bill.

131. We believe that statutory consultation with Senedd committees is to be
welcomed. However, it would appear novel to us that this Committee —a non-
statutory committee, unlike the Llywydd's Committee — should be referred to as

a statutory consultee within primary legislation.

132. \We note that section 38 includes provision to ensure this Committee is
consulted should it change its name, or should its “functions with respect to
electoral matters (or functions corresponding substantially to such matters)”®

become the functions of another Senedd committee.

133. However, in light of the fact that the Senedd has not expressly included
such a matter, or a corresponding matter, within the remit of this Committee,®® it
is unclear to us which Committee will be consulted in a future Senedd should it
decide not to establish a Committee with this name, or not to include electoral
matters (or functions corresponding substantially to such matters) within the

remit of any committee.

134. \We therefore believe that the wording within section 38 of the Bill should be
amended to provide certainty as to which Senedd committees must be

consulted.

84 L JC Committee, 20 November 2023, RoP [136]
8 New section 100C(3)(b) of the 2000 Act, to be inserted by section 38(4) of the Bill.
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Recommendation 15. The Bill should be amended to replace references to the
Legislation, Justice and Constitution Committee with references to “appropriate

Senedd committees”, or similar such wording, to provide certainty in law.

Sections 41 and 51 (Review period for principal area reviews;

Community reviews and implementation)

135. Section 41 of the Bill amends section 29(3) of the 2013 Act to change the
length of a cycle of the Boundary Commission'’s reviews of the electoral
arrangements for each principal area, from 10 to 12 years. Subsection (2)(b)
enables the Welsh Ministers, by regulations subject to the negative procedure, to
amend section 29(3) of the 2013 Act. This regulation-making power is therefore a

Henry VIII power.

136. The statement of policy intent justifies the application of the negative
procedure to this Henry VIII power as changing the length of a review period is

deemed to be:

‘.. atechnical detail which may be needed in the event of
disruption to a review programme. Examples of situations
which would trigger the use of this power includes a public
health emergency, a change in the date for local government
election or to provide greater synergy the review periods of both

principal area and community arrangements.”®”

137. The Counsel General provided the following explanation to us for why the

power is not subject to the affirmative procedure:

“While officials have worked closely with the Local Democracy
and Boundary Commission for Wales (the Commission) to
ensure the timescales for conducting reviews as introduced in
the Bill are redlistic, this provision provides Welsh Ministers with
the flexibility required to amend the review period (if necessary)
in light of the Commission’s experiences in completing electoral

arrangement reviews after the Bill receives Royal Assent.

87 Statement of policy intent, page 20
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The ability of Welsh Ministers to use this narrow provision to
amend primary legislation is limited to amending the review
period. This power to make regulations does not substantively
affect the provisions of the Local Government Democracy
(Wales) Act 2013, and the subject-matter of the power is a
relatively minor detail in the overall legislative scheme for
conducting electoral arrangement reviews. There is already
precedent for Welsh Ministers to alter the review period
applying to the Commission by making regulations which are
subject to the negative procedure - see sections 138(6) and
174(6) of the Local Government and Elections (Wales) Act 2021 -
and we therefore consider the use of the negative procedure to

be appropriate and proportionate.”88

138. Section 51 of the Bill amends section 22 of the 2013 Act to require a county or
county borough council to publish an annual report on the performance of its
functions under Part 3 of the 2013 Act and section 76 of the Local Government
Act 1972 (the 1972 Act) in respect of keeping its community arrangements under

review.

139. Section 51(3)(a) inserts new subsections into the 1972 Act to clarify the duty
of a county or county borough council to conduct a review of the electoral
arrangements for each community once in every review period. The review
period is to be 12 years, and the subsection also provides that the Welsh Ministers
may by regulations amend the length of this period. This regulation-making

power is again, therefore, a Henry VIII power.

140. Similarly to the justification provided for the drafting of the Henry VIII power
under section 41, the statement of policy intent states in respect of the power

within section 51(3)(a):

“‘Changing the review period and re-setting the start date of a
review period is a technical detail which may be needed in the
event of disruption to a review programme. Examples of

situations which would trigger the use of this power include a

88 Letter from the Counsel General and Minister for the Constitution, 19 December 2023, response
to question 8
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public health emergency, a change in the date for local
government election or to provide greater synergy between the
review periods for both principal area and community

arrangements.”s°

141. The Counsel General provided further information to us on this power, its
envisaged use, and the reasons why the negative procedure is deemed to be
appropriate for regulations to be made under it:

‘Section 51 enables Welsh Ministers to amend the review period
for the conduct of community electoral arrangement reviews. It
is asimilar provision to that set out in section 41 of the Bill and

ensures consistency of gpproach between the different types of

review. ...

The ability of the Welsh Ministers to use this narrow provision to
amend primary legislation is limited to amending the review
period. This power to make regulations does not substantially
affect the provisions of the Local Government Democracy
(Wales) Act 2013, and the subject-matter of the power is a
relatively minor detail in the overall legislative scheme for
conducting community electoral arrangement reviews. There is
already precedent for Welsh Ministers to alter the review period
applying to the Commission by making regulations which are
subject to the negative procedure - see sections 138(6) and
174(6) of the Local Government and Elections (Wales) Act 2021,

The intention is that the negative procedure will also apply to
changes to the review period, as it applies to the Commission, in
regulations made by the Welsh Ministers under section 41 of the
Bill. Accordingly, we consider that the use of the negative
procedure to make changes to the review period for
community electoral arrangement reviews under section 51 of
the Bill is also appropriate and proportionate, as to do otherwise
would create an anomaly where the review period for the

Commission could be revised using the negative procedure and

8 Statement of policy intent, page 20
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that for principal councils would be required to use the
affirmative procedure. The effect of that would be to require a
more detailed regulatory making procedure to change the
review period for community electoral arrangement reviews
than would be required for principal area electoral arrangement

reviews.”°

Our view

142. \We note the Counsel General's evidence in respect of sections 41 and 51 of
the Bill.

143. \We consider that regulations which make changes to primary legislation

should be subject to the affirmative procedure.

144. \While we note the Counsel General's suggestion that a precedent has been
set by the 2021 Act, we also note that the Welsh Government's own internal
guidance suggests the application of the affirmative procedure to regulations

which make changes to primary legislation.”!

145. \We also acknowledge the importance of a consistency of approach

between sections 41 and 51 of the Bill.

146. As such, we believe that the affirmative procedure is the appropriate

procedure for regulations to be made under both sections 41 and 51 of the BiIll.

Recommendation 16. The Bill should be amended to provide that regulations
made under sections 41 and 51 of the Bill are to be subject to the affirmative

procedure.

% |etter from the Counsel General and Minister for the Constitution, 19 Decemlber 2023, response
to question 9
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Section 61 (Disqualification from being a Member of the Senedd

and a community councillor)

147. Section 61 of the Bill amends the 2006 Act to disqualify town and
community councillors in Wales from serving as Members of the Senedd, and
removes the grace periods for the following (also provided for by the Act):

" principal councillors elected to the Senedd,;
" Members of the Senedd elected to principal councils; and

] Members of the Senedd elected as Members of the House of

Commons.

148. The Senedd Cymru (Members and Elections) Bill, which is currently subject
to scrutiny, also includes provision in respect of disqualification from being a

Member of the Senedd based on a person’s residency.??

149. We therefore asked the Counsel General, in the interests of the accessibility
of the law, to clarify the reasons for the inclusion of provisions within section 61 of
the Bill, instead of within the Senedd Cymru (Members and Elections) Bill. He
told us in response:

“In the course of developing and preparing the Senedd Cymru
(Members and Elections) Bill, the Welsh Government, and their
Co-operation Agreement partners in Plaid Cymru, considered a
number of policies that related to the Special Purpose
Committee’s original recommendations, but which were not
themselves specific recommendations of the committee. This
included the disquadlification related to residency. The
disqualification provisions in the Elections and Elected Bodies
(Wales) Bill are part of a package of reforms which were
consulted on as part of a white paper (Consultation on the
electoral administration and reform White Paper). Such reforms
also have specific implications for Local Authorities and Town

92 Senedd Cymru (Members and Elections) Bill, as introduced, section 6
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and Community Councils. This did not include a disqualification

related to residency.

Accordingly, it was considered more appropriate for these
disqualifications to be addressed separately, through the two
Bills. Both Bills achieve their individual policies by way of
amendment to the existing disqualification regime in the
Government of Wales Act 2006. This will mean that, if the Bills
are enacted, there will still be asingle disqualification regime

ensuring that the legislation remains accessible.”?*

Our view

150. We note the Counsel General's justification for including provisions in
respect of disqualification within both this Bill and the Senedd Cymru (Members

and Elections) Bill.

151. We also acknowledge that both sets of provisions will be accessible, once
enacted, within the 2006 Act. However, as we have stated within our other
reports on bills introduced to the Senedd,®* it takes some time for existing
legislation on publicly accessible websites to be updated with newly enacted
amendments. In the meantime, users of legislation are required to either rely on
paid subscription services to view such updates, or to cross-refer to several items
of legislation.

Section 67 (Regulations: restrictions)

152. Section 67 provides that regulations made under the Bill may not include
provision that would require the consent of the appropriate Minister under
paragraphs 8(1)(a) or (c), 10 or 11 of Schedule 7B to the 2006 Act if the provision
were included in an Act of Senedd Cymru. It also provides that regulations made
under the Bill may not either include provision that would require consultation of
the appropriate Minister under paragraph 11(2) of Schedule 7B to that Act if the

provision were included in an Act of Senedd Cymru.

% Letter from the Counsel General and Minister for the Constitution, 19 December 2023, response
to question 10

and paragraph 62 of our report on the Senedd Cymru (Members and Elections) Bill.

48


https://senedd.wales/media/sr5byf5n/cr-ld15800-e.pdf

Report on the Elections and Elected Bodies (Wales) Bill

153. The Counsel General told us that the purpose of this section is to provide
clarity.®> An official accompanying him provided further detail about the

approach taken:

‘.. because those restrictions that are described in section 67,
they're of a fundamentally different character to the other
restrictions that are in that Schedule. You'll see from looking at
that Schedule that some things are ruled out completely. The
difficulty with those particular paragraphs is that they concern
consent or consultation, and it isn't possible to establish from
looking at a Bill normally whether consent has been given or
consultation has happened. So, what we've sought to do there is
simply make it clearer. We thought it was desirable to ensure
that the Bill made clear what can and can’t be done in terms of

the regulation-making powers."%®

Our view

154. \We welcome the clarity provided by section 67 of the Bill.

%5 LJC Committee, 20 November 2023, RoP [145]
% LJC Committee, 20 November 2023, RoP [146]
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