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List of abbreviations in this document

Term Abbreviation
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Electoral Administration Act 2006 EAA 2006
Electoral Commission EC
Electoral Managements Systems (IT EMS
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Electoral Registration Officer ERO

Expert Panel on Assembly Electoral
Reform

Expert Panel

Government of Wales Act 1998 GOWA 1998
Government of Wales Act 2006 GOWA 2006
National Assembly for Wales Assembly

National Assembly for Wales Commission
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National Assembly for Wales 2007 Order
(Representation of the People) Order

2007

Political Parties, Elections and PPERA 2000
Referendums Act 2000

Representation of the People Act 1983 RPA 1983
Wales Act 2014 WA 2014
Wales Act 2017 WA 2017
Welsh Consolidated Fund WCF




Part 1: Background and
purpose of the Bill




1. Introduction

1. The National Assembly for Wales (the Assembly) is the democratically elected
body that represents the interests of Wales and its people, makes laws for Wales,
agrees Welsh taxes and holds the Welsh Government to account.

2. The Assembly has undergone significant changes to its structure and
functions since its original establishment under the Government of Wales Act
1998 (GOWA 71998).

3. Then, it had no primary law-making powers and was not formally separated
from the Welsh Government. Now, it has responsibility for making laws and
holding the Welsh Government to account in some of the areas which have the
greatest impact on people’s lives.

4. The Assembly now operates on the basis of a new reserved powers model
under the Wales Act 2017 (WA 2017)2 It also has responsibility for the first Welsh
taxes in 800 years, including income tax-varying powers. The WA 2017 also gives
the Assembly the power to make decisions in relation to the institution’s size,
name and how Members are elected as well as its internal arrangements.

5. On behalf of the Assembly, the Assembly Commission is leading a reform
programme to make sure the Assembly is an accessible, forward-looking
institution which serves the people of Wales effectively by:

. changing the name of the institution before the end of the Assembly
term in 2021 to reflect its constitutional position as the primary
democratic institution in Wales.

. ensuring that the Assembly has the appropriate number of Members it
needs to carry out its work, and that robust and principled
arrangements are in place for their election.

" reinvigorating the democratic process by lowering the minimum voting
age for Assembly elections to 16, to enthuse and engage young people.

. ensuring that the legislative provisions underpinning the Assembly’s
internal, organisational and procedural arrangements strike the right



http://www.assembly.wales/en/bus-home/bus-legislation/bus-legislation-guidance/Pages/Reserved-Powers.aspx
http://www.legislation.gov.uk/ukpga/1998/38/contents
http://www.legislation.gov.uk/ukpga/2017/4/contents/enacted

6.

balance between robustness and the flexibility appropriate for a
national legislature; and

encouraging greater engagement between the Assembly and the
public it serves, and achieving a better understanding among the public
of the work of the Assembly and the Assembly Commission.

The Senedd and Elections (Wales) Bill is the first part of a two-phase

legislative strategy to progress these reforms.

7.

It is anticipated that the second phase of the legislative strategy will

incorporate the electoral system and size of the Assembly, if cross-party consensus
emerges on those matters.

8.

9.

Consequently, the Senedd and Elections (Wales) Bill:

changes the name of the institution from the National Assembly for
Wales (Cynulliad Cenedlaethol Cymru) to the “Senedd”, and makes
consequential changes to relevant names, titles and descriptors.

reduces the minimum voting age in Assembly elections to 16, and
implements reform of associated electoral registration arrangements;

makes changes to the law on disqualification from being an Assembly
Member;

places a duty on the Senedd to consider the financial and oversight
arrangements for the work of the Electoral Commission in relation to
devolved Welsh elections and devolved referendums;

introduces a regulation-making power to implement Law Commission
recommendations;

extends the deadline for the first meeting of the Assembly after an
election; and

clarifies Assembly Commission powers to charge for goods and services.

This Explanatory Memorandum has been prepared and laid in accordance

with Standing Order 26.63 It sets out the background to the provisions and scope
of the Bill, and includes an assessment of the Bill's financial implications, and a
range of impact assessments (including an equalities and human rights impact

3 Annex 8: Index of Standing Order 26.6 requirements sets out where in this Explanatory
Memorandum each of the requirements of Standing Order 26.6 are met.
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assessment, children’s rights impact assessment and official languages impact
assessment).

10. Standing Order 26.84 allows the Commission to introduce a Bill relating to
the Commission’s functions. The Commission’s functions are not clearly defined in
legislation. It is therefore open to the Assembly to determine the Commission’s
functions. The only limitation is that the functions must be lawful. To determine
the Assembly’s view and to ensure that the Commission had a firm procedural
basis to introduce legislation, the Assembly's approval for the introduction of a Bill
was sought. A plenary motion to allow the Commission to introduce legislation on
the issues included in the Senedd and Elections Bill (Wales) was tabled for
debate on 10 October 2018 and agreed by the Assembly.

n



2. Legislative competence

M. The WA 2077 introduced a reserved powers model of legislative competence
for Wales, and amended the Government of Wales Act 2006 (COWA 2006) to
substitute a new section T08A (legislative competence) for the former section 108
and new Schedules 7A (reserved matters) and 7B (general restrictions) for the
former Schedule 7. Under this reserved powers model the Assembly will have
competence to legislate unless a provision:

. extends otherwise than in relation to England and Wales;
" applies (etc.®) otherwise than in relation to Wales;
. unless ancillary to a provision within competence; and

. has no greater effect otherwise than in relation to Wales than is
necessary;

. relates to reserved matters (provision set out in Schedule 7A to the
GOWA 2006);

" breaches any restrictions in Schedule 7B;
. is incompatible with Convention rights or EU law.

12. Part1of Schedule 7A lists the general reservations fromm competence, Part 2
the specific reservations from competence, which like those listed in Part 1 of
Schedule 7A, are reserved matters.

13. Under section 108A(6) of the COWA 2006, the question whether a provision
of a Bill “relates” to a reserved matter is to be determined “by reference to the
purpose of the provision, having regard (among other things) to its effect in all the
circumstances”. Case-law® has established that a Bill will “relate to” a reserved
matter if it has more than a “loose and consequential connection” with it.

14. Itis not considered that any provision made by the Bill falls within any of the
reservations contained in Schedule 7A. The overall purpose of the Bill is to improve

“Section TO8A (2) (b) of the GOWA 2006 provides that a provision will be outside competence if it
applies otherwise than in relation to Wales or confers, imposes, modifies or removes (or gives
power to confer, impose, modify or remove) functions exercisable otherwise than in relation to
Wales.

5> Martin v Most [2010] UKSC 10; 2010 SC (UKSC) 40, para 49 and Agricultural Sector (Wales) Bill
judgment [2014] UKSC 43, para. 50.
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the accessibility of the National Assembly for Wales and its operational
arrangements in order to make it a more effective legislature for the people of
Wales. The Bill will:

. rename the Assembly to “Senedd” to better reflect the evolution of its
constitutional status, to the national parliament that it is today;

. lower the minimum voting age at Assembly elections to 16; and

. deliver other reforms to the Assembly’'s electoral and operational
arrangements to make it a more accessible and effective legislature.

15. Schedule 7B to the GOWA 2006 contains the general restrictions on the
Assembly’'s competence.

16. Paragraphs 8(1)(a) and 8(1)(c) of Schedule 7B to the GOWA 2006 provide that
unless the appropriate Minister® consents, a provision will be outside legislative
competence if, respectively, it confers or imposes (or by subordinate legislation
confers or imposes), any function on a reserved authority, or the provision confers,
imposes, modifies or removes (or by subordinate legislation confers, imposes,
modifies or removes), functions specifically exercisable in relation to a reserved
authority.

17. Paragraph 9 of Schedule 7B to the GOWA 2006 contains exceptions to
paragraph 8 of Schedule 7B to the COWA 2006 by excepting certain bodies.

18. Paragraph 10 of Schedule 7B to the GOWA 2006 restricts provisions that
remove or modify (or confers power by subordinate legislation to remove or
modify), any function of a public authority other than a devolved Welsh authority
unless the appropriate Minister consents to the provision.

19. A “reserved authority” is a Minister of the Crown or government department
and any other public authority that is not a devolved Welsh authority” and a
‘public authority” is a body, office or holder of an office that has functions of a
public nature.®

20. Sections 12 to 25 of the Bill confer and/or modify various functions of Electoral
Registration Officers (EROs). The office of ERO is created by section 8(2A) of the
Representation of the People Act 1983 (RPA 1983). While the person who holds

6 An “appropriate Minister” is the Secretary of State except where the reserved authority is HMRC, in
which case it is the Treasury.

7 As defined in Section 157A of, and listed in Schedule 9A to, the GOWA 2006.
8 The GOWA 2006, Schedule 7B, Paragraph 8(4).
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the office must be an officer of the local authority, functions are conferred upon
and are exercisable by the ERO in their own right. The office of ERO is “a reserved
authority” and consent of the Secretary of State was required in order for these
provisions to be within the Assembly’'s competence. Consent was received for
these provisions in February 2019.

21. Section 27 of the Bill confers a function on the Electoral Commission. The
Assembly is not required to seek consent of the Secretary of State for the provision
by virtue of paragraph 9 (2) of Schedule 7B to the GOWA 2006.

22. All of the Bill's provisions are compatible with the Convention for the
Protection of Human Rights and Fundamental Freedoms (the European
Convention on Human Rights). Further consideration is given to this in paragraphs
853-872.

14



3. Context and need for the Bill

31 Devolution in Wales

23. The Bill changes the name of the Assembly to better reflect the evolution of
its constitutional status, to the national parliament that it is today. Since 1999,
devolution in Wales has undergone significant changes, as has the Assembly itself.

24. The COWA 7998 established the National Assembly for Wales as a single
corporate body - with the government and legislature operating as one.? The first
elections were held on 6 May 1999. The powers of the Assembly were broadly
equivalent to those previously held by the Secretary of State for Wales. This stood
in contrast to the primary law-making powers held by the Scottish Parliament
from its establishment in 1999.

25. The COWA 2006 came into force following the 2007 Assembly election,
giving effect to the recommendation of the Richard Commission that the
executive and legislature should be legally separated. The GOWA 2006 clarified
the roles of each institution. The Welsh Assembly Government’® became
responsible for making and implementing decisions, policy and subordinate
legislation, and the Assembly became responsible for holding the Government to
account, making laws on an incremental basis,” and representing the interests of
the people of Wales.

26. Following the 3 March 2011 referendum, the Assembly gained law-making
powers in all devolved areas (i.e. it would no longer make laws on an incremental
basis).”?

? The Assembly resolved in 2002 to separate the roles of the executive and legislature within the
framework of the GOWA 1998.

10 As it was then known. The Welsh Assembly Government was subsequently renamed as the
Welsh Government.

TThe GOWA 2006 gave the Assembly powers to make laws, known as Measures, in specified areas.
Powers were gained gradually on an incremental basis through Legislative Competence Orders
(LCOs) by approval of the UK Parliament, or by the conferral of framework powers via UK legislation.
2 In February 2010 the Assembly passed a resolution to hold a referendum, which was
subsequently triggered by the Secretary of State for Wales. The referendum was held on 3 March
2011, and resulted in a vote in favour of primary law-making powers for the Assembly. These powers
came into effect following the 2011 Assembly election.
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27. Following the recommendations set out in the first report of the Silk
Commission,> the WA 2074 conferred tax and borrowing powers on the Welsh
Government, giving it for the first time responsibility for raising a portion of its
budget.™

28. The WA 20174 also gave the Assembly powers to allow 16- and 17-year olds to
vote in the income tax referendum (but no other elections).s

29. In 2014, the Silk Commission published its second report, the
recommendation of which led to the WA 2017, which established a new
constitutional framework for Wales.

30. The WA 2017:

. devolved further powers to the Welsh Government in areas such as
transport and natural resources;

. changed the legislative competence of the Assembly from a “conferred”
to a “reserved” powers model. Consequently, the Assembly is able,
subject to restrictions and exceptions, to legislate on any matter that is
not specifically “reserved” to the UK;

. removed the requirement for a referendum prior to the partial
devolution of income tax; and

. devolved powers to the Assembly to legislate in relation to its own
electoral, financial and operational arrangements, including its name.

31. Itisin the context of these substantial changes that the Bill changes the
name of the Assembly to better reflect the evolution of its constitutional status
and its responsibilities as a national parliament that it is today.

32. Further information about the legislative context of the Bill is detailed in
Annex 1 of this Explanatory Memorandum.

UK Government in 2011, and published reports in 2012 and 2014.

% Business rates were devolved from April 2015, and stamp duty and landfill tax followed in 2018.
The WA 2014 also made provision for the devolution of income tax-varying powers (subject to a
referendum), and for the development of new Welsh taxes (subject to UK Government agreement).

> The WA 2014 also extended the Assembly term from four to five years, removed the restriction on
standing as both a constituency and a regional candidate in an Assembly election; and prevented
Members of Parliament from being Assembly Members (except under certain limited
circumstances).
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3.2. Need for the Bill: awareness of the role and functions of the
legislature

33. Changing the name of the Assembly presents a valuable opportunity to raise
awareness of the role and functions of both the legislature and the government
amongst the people of Wales, and to encourage engagement in the democratic
process.

34. Asillustrated by the previous section outlining the timeline of devolution in
Wales, the powers of the National Assembly have grown incrementally since 1999.
As the democratically elected body that represents the interests of Wales and its
people, the National Assembly's role is now that of a parliament. It now works in
much the same way as the UK Parliament in Westminster and other
constitutional structures around the world, by making laws for Wales, agreeing
Welsh taxes and holding the Welsh Government to account.

35. However, all these changes have created a blurred picture about where
power and accountability in Wales now lies. In the course of its work over the last
Assembly term, the Assembly Commission collected a range of information which
suggests that there is confusion over the different roles of the Assembly, the Welsh
Government, and the Parliament and Government in Westminster.

36. The available evidence indicates both that:

" the people of Wales do not currently fully grasp the role and the powers
of the National Assembly for Wales; and

. the name of the National Assembly for Wales is considered to contribute
to this uncertainty.

37. 69 per cent of those surveyed by Beaufort Research in 2013 knew less than “a
fair amount” about the role of the National Assembly for Wales,» and an ICM poll
commissioned by the BBC in 2014 showed that only 48 per cent of Welsh citizens
knew the NHS was the responsibility of the Welsh Government.” Professor Roger
Scully from Cardiff University's Wales Governance Centre commented on the
figures that they:

“are not great in terms of public understanding of who is responsible for
what. | think that it does show there is still a lot of confusion amongst

____________________________________________________________________________________________________________



https://webarchive.nationalarchives.gov.uk/20140605075418/http:/commissionondevolutioninwales.independent.gov.uk/files/2013/08/Beaufort-Opinion-survey-on-Non-Fiscal-powers.pdf
https://webarchive.nationalarchives.gov.uk/20140605075418/http:/commissionondevolutioninwales.independent.gov.uk/files/2013/08/Beaufort-Opinion-survey-on-Non-Fiscal-powers.pdf
https://www.bbc.co.uk/news/uk-wales-politics-27739205

people about exactly where the line for responsibility comes between
London and Cardiff Bay in terms of governance.”

38. Similarly, in a public consultation carried out by the Assembly Commission
from 8 December 2016 to 3 March 2017:

. around three fifths (59.7 per cent) of respondents disagreed with the
statement that, “The role of the National Assembly for Wales is well
understood”;

" the majority (80.1 per cent) of respondents agreed that “The name of an
institution is important to explain what it does”; and

" over three fifths (60.9 per cent) of respondents agreed with the
statement, “The National Assembly for Wales should change its name”®

39. The consultation included an annotated set of draft Bill provisions to give
effect to changing the name of the Assembly. Respondents to the consultation
praised the simplicity of this draft, with one respondent stating that:

‘I think the draft legislation is set out logically, clearly and in an
accessible way. | would be happy with this piece of legislation to change
the name.”®

40. Following this consultation, and the unanimous agreement of the
Assembly,? the Assembly Commission announced in June 2017 that it wished to
legislate to change the name of the institution to reflect the weight of
responsibility held by the legislature and its Members and to provide a name for
the institution which will be recognised and understood by those it serves.”

_________________________________________________________

June 2017
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http://www.assembly.wales/NAfW%20Documents/Assembly%20Business%20section%20documents/Results%20report-E.PDF
http://www.assembly.wales/NAfW%20Documents/Assembly%20Business%20section%20documents/Results%20report-E.PDF
http://www.assembly.wales/NAfW%20Documents/Assembly%20Business%20section%20documents/Results%20report-E.PDF
http://www.assembly.wales/NAfW%20Documents/Assembly%20Business%20section%20documents/Results%20report-E.PDF
http://www.senedd.assembly.wales/ieListDocuments.aspx?CId=401&MId=3614&Ver=4
http://www.assembly.wales/ministerial%20statements%20documents/assembly%20reform%20programme/llywydd%27s%20written%20statement%20(002)%20-%20name%20change.pdf

3.3. Need for the Bill: implementation of recommendations made
by the Expert Panel on Assembly Electoral Reform

41. |nJanuary 2015, the Fourth Assembly Commission considered the capacity of
the Assembly, and published a report which unanimously concluded that “with
only 60 Members, the National Assembly is underpowered and overstretched” 2

42. The Fifth Assembly Commission, drawing on the work of its predecessors,
announced in November 2016 that it intended to lead work to explore the use of
the Assembly’'s new powers in order to address the capacity of the Assembly.
Acting on behalf of the Assembly Commission, on 1 February 2017 the Llywydd
announced that the Assembly Commission had established an Expert Panel on
Electoral Reform (Expert Panel) to provide politically impartial advice on the
number of Members the Assembly needs, the most suitable electoral system, and
the minimum voting age for Assembly elections.?

43. The Expert Panel's work was led by its chair, Professor Laura McAllister CBE,
Professor of Public Policy and the Governance of Wales at Cardiff University's Wales
Governance Centre. Other Expert Panel members were selected on the basis of
their expertise in the fields of electoral systems, parliamentary work and capacity,
the constitutional position of the Assembly, and wider issues of governance,
including equalities, diversity and engagement.

44. Following the Expert Panel's report, in February 2018 the Assembly
Commission launched a consultation seeking views on the Expert Panel’s
recommendations, and on other reforms to the Assembly’s electoral and
operational arrangements that could make it a more accessible and effective
legislature.®

_____________________________

24 For more information about the Expert Panel on Assembly Electoral Reform, including its
membership, full terms of reference, the evidence it considered and its report, see

25 As noted above, draft provisions to enable a change to the name of the Assembly were
previously included in a separate consultation on changing the name of the Assembly. This
approach reflected the recommendation of the Fourth Assembly’'s Constitutional and Legislative
Affairs Committee that “there should be a presumption in favour of publishing draft Bills". It was
not possible to include the text of draft provisions in the subsequent consultation seeking views on
the Expert Panel’'s recommmendations, and on other reforms to the Assembly’s electoral and
operational arrangements. The timescales involved in developing such provisions would have
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https://www.assembly.wales/NAfW%20Documents/About%20the%20Assembly%20section%20documents/Other_Publications/The_Future_of_the_Assembly-E.pdf
https://www.assembly.wales/NAfW%20Documents/About%20the%20Assembly%20section%20documents/Other_Publications/The_Future_of_the_Assembly-E.pdf
http://www.assembly.wales/ministerial%20statements%20documents/expert%20panel%20on%20assembly%20electoral%20reform/llywydd%27s%20written%20statement%20(e).docx
http://www.assembly.wales/ministerial%20statements%20documents/expert%20panel%20on%20assembly%20electoral%20reform/llywydd%27s%20written%20statement%20(e).docx
http://www.assembly.wales/electoralreform

45. The following sub-sections consider:

. the need for particular policy objectives recommended by the Expert
Panel that are given effect by the Senedd and Elections (Wales) Bill; and

. the need for other reforms to the Assembly’'s electoral and operational
arrangements that could make it a more accessible and effective
legislature, which are given effect by the Senedd and Elections (Wales)
Bill.

3.31. The need for a reduction in the voting age to 16

46. On the issue of the minimum voting age for Assembly elections, the Expert
Panel concluded that extending the franchise to 16- and 17-year olds with effect
from 2021 would be a powerful way to raise political awareness and participation
among young people. The Expert Panel also considered that, if the Welsh
Government proposed a reduction in the minimum voting age for local elections
in Wales to 16, it would be anomalous and create additional administrative and
political issues if the voting age for Assembly elections was not similarly lowered 2

47. In forming its conclusions, the Expert Panel took account of:
= international comparisons;?”
" the age thresholds of other legal rights and responsibilities;?

. the potential impact of lowering the minimum voting age on political
participation;?

substantially delayed such consultation, and would have made it unfeasible for the required
legislation to be in place for the 2021 Assembly election. Instead, the Commission worked closely
with a range of stakeholders to develop this legislation and their views informed the preparation of
the Bill's provisions. This included regular dialogue with political parties throughout the process of
developing the Bill and seeking the views of external stakeholders especially those with expertise
on electoral matters. In addition to this, individual Assembly Members and the public were kept
informed of the Commission’s policy decisions relating to the Bill via regular statements and
public announcements.

____________________________________________________________________________

27 Expert Panel on Assembly Electoral Reform, A Parliament that works for Wales, paragraphs 15.10
-15.11.

28 |bid., paragraphs 15.12-15.14
29 |bid., paragraphs 15.15-15.20
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https://www.assembly.wales/NAfW%20Documents/About%20the%20Assembly%20section%20documents/Expert%20Panel%20on%20Assembly%20Electoral%20Reform/A%20Parliament%20that%20Works%20for%20Wales%20-%20Summary%20Report.pdf
https://www.assembly.wales/NAfW%20Documents/About%20the%20Assembly%20section%20documents/Expert%20Panel%20on%20Assembly%20Electoral%20Reform/A%20Parliament%20that%20Works%20for%20Wales%20-%20Summary%20Report.pdf
https://www.assembly.wales/NAfW%20Documents/About%20the%20Assembly%20section%20documents/Expert%20Panel%20on%20Assembly%20Electoral%20Reform/A%20Parliament%20that%20Works%20for%20Wales.pdf

. the potential impact of lowering the minimum voting age on the quality
of political decision-making (for example if it would result in the
extension of the franchise to people who were not yet ready to take on
such responsibility);*°

. the potential impact of lowering the minimum voting age on public
confidence in the Assembly (for example, if there were insufficient
public support for such a change);

. the potential impact of lowering the minimum voting age on electoral
administration.®

48. |In addition, a summary of voting ages elsewhere in the UK is set out an
Annex 2, while Annex 3 details an analysis of arguments raised against a lowering
of the voting age (and mitigations for such).

49. Following the Expert Panel's report, the Assembly Commission asked in its
consultation Creating a Parliament for Wales whether the franchise should be
extended to 16- and 17-year olds. The majority of respondents (59 per cent)
considered that the voting age should be reduced to 163 A more detailed analysis
of the consultation is set out in chapter 5.3.

50. The Senedd and Elections (Wales) Bill provides for the extension of the
Assembly franchise to allow 16- and 17-year olds to be able to register and vote in
Assembly elections. Extending the franchise to 16- and 17-year olds necessitates
other changes in relation to: the legislation around the electoral register, the
annual canvass and the protection of young people’s information.

51. The Expert Panel also considered that any lowering of the minimum voting
age should be accompanied by appropriate, effective and non-partisan political
and citizenship education. The panel considered that such education should be
part of a broader range of actions taken by the Assembly, the Welsh Government
and others to increase youth engagement and political participation.

30 |bid., paragraphs 15.21-15.24
31 |bid., paragraphs 15.25-15.34
32 |bid., paragraphs 15.35-15.28

35 Specifically, 59 per cent of the 1,530 responses to a question on whether the minimum voting
age should be 18 or 16 thought that the minimum voting age for Assembly elections should be
lowered from 18 to 16. It may be noted that 120 responses to this question were from people who
identified themselves as being under the age of 18, of which a sizeable majority (83 per cent)
thought that the minimum voting age for Assembly elections should be lowered to 16. For further
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52. The Bill does not specifically address this need for education. However, it is
anticipated that the change in voting age will be accompanied by ongoing
political education and public information campaigns that are aimed at
promoting awareness of the change in voting age.

53. Citizenship and political education are important parts of the curriculum and
learners currently have the opportunity to study politics and current affairs
through Personal and Social Education (PSE), Education for Sustainable
Development and Global Citizenship and the new Welsh Baccalaureate.

54. The “Active Citizenship” theme in the existing PSE framework, the key
document which schools and colleges should use to review and develop existing
PSE provision for 7- to 19-year olds, allows learners to develop their knowledge on
politics and their rights in a democratic society which reflects the United Nations
Convention on the Rights of the Child.

55. The lowering of the voting age would require a drive for maximum rates of
registration. This might be easier for this age group than for those a couple of years
older because most of them are still at home and attending school. Every local
authority will have a list of those who are home schooled and will be able to
incorporate those who are attainers®* or 16- and 17-years old into the annual
canvass considerations.

56. Concerns may be raised that one group who may not be captured as part of
a local registration campaign would be young people from the Gypsy, Roma and
Traveller communities. However, as part of its responsibilities to promote
awareness of elections, the Electoral Commission works with the Traveller
Movement to encourage registration. It is anticipated that the Welsh Government
will work with the Electoral Commission to replicate this approach in the canvass
for 2020.

3.3.2. The need for changes to the law on disqualification from being an
Assembly Member

57. Not everyone is eligible to be an Assembly Member. A list of some of the
criteria which disqualify someone from being an Assembly Member is included in
sections 16 to 19 of the COWA 2006. For example, Members of Parliament are not
allowed to be Assembly Members, nor are judges, civil servants, Assembly officials,
or public officials, such as the Public Service Ombudsman for Wales.

34 The word “attainers” refers to persons who are not old enough to vote in an election but who are
expected to have reached the minimum voting age by the date of the poll for the next election.

22



58. The National Assembly for Wales (Representation of the People) Order
2007 (2007 Order) requires candidates in an Assembly election, at the point at
which they are nominated, to make a formal declaration that they are not
disqualified from being Assembly Members. Failure to make this declaration
means the candidate will not be allowed to stand for election. This effectively
means that any person disqualified from being an Assembly Member by
provisions in the GOWA 2006 cannot stand for election to the Assembly.

59. In 2014 the Fourth Assembly’'s Constitutional and Legislative Affairs
Committee held an inquiry into how the disqualification arrangements worked. It
published a report** which made a number of recommendations on how the
legal arrangements should be changed so that they worked more effectively:

" The GOWA 2006 should be amended so that for most of the
disqualifying offices, a person is only ineligible to be an Assembly
Member if they hold the relevant role at the point at which they take the
oath or affirmation of allegiance after they are elected. This means that,
usually, a candidate in an Assembly election would not have to resign a
disqualifying office in order to stand for election to the Assembly,
therefore removing a significant barrier to standing for election. Some
disqualifying offices where even being a candidate would give rise to a
conflict of interest, for example that of Electoral Returning Officers or
members of the Electoral Commission, should continue to take effect at
the point of nomination, according to the Committee.

. As a consequence, the requirement for people to declare that they do
not hold a disqualifying office before accepting nomination as a
candidate should be removed from the 2007 Order. The requirement
would be unnecessary as most disqualifications would take effect at the
point of taking the oath or affirmation of allegiance.

. The list of disqualifying offices should be made clearer, with the relevant
offices being fully specified in legislation, rather than by way of reference
to other legislation.

. Section 16(1) of the GOWA 2006 should be amended to remove
reference to the Auditor General for Wales and the Public Service
Ombudsman for Wales, which should, instead be listed with other,
similar offices in the relevant Disqualification Orders.
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. Section 16(4) of the GOWA 2006 should be amended to clarify that
anyone holding office as a lord lieutenant, lieutenant or high sheriff is
disqualified from being an Assembly Member for any Assembly
constituency or region, rather than only for the constituencies or regions
wholly or partly included in the area they serve.

. On the basis of there being a conflict of interest in serving in two
legislatures which scrutinise legislation, members of the House of Lords
should be disqualified from being Assembly Members. The Committee
recommended that the prohibition should not apply to members of the
House of Lords serving as Assembly Members at the point at which
legislation was introduced to prohibit this practice.

60. The Assembly Commission’s consultation therefore asked whether legislation
to reform the Assembly's electoral arrangements should include provision to
implement the Fourth Assembly’s Constitutional and Legislative Affairs
Committee recommendations in relation to disqualification from being an
Assembly Member.

61. Of the 510 responses to this question:

" 34 per cent (180) agreed that legislation to reform the Assembly’s
electoral arrangements should include provision to implement the
Committee’'s recommendations in relation to disqualification from
being an Assembly Member;

" 13 per cent (70) of responses disagreed; and

" the remainder did not firmly agree or disagree with the question, or said
that they had not understood the question.

62. Reflecting that it was a majority view amongst respondents who expressed a
firm view on this question, the Bill includes provisions to implement the
recommendations of the Fourth Assembly’s Constitutional and Legislative Affairs
Committee in relation to disqualification from being an Assembly Member.

63. This should remove some barriers to standing for elections and enable more
people to stand for election because they will not have to give up their
employment to do so. The aim is that this lessening of a barrier to standing for
office may lead to a potential increase in diversity of representation as well as to a
more effective process.
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3.3.3. The need for a duty on the Senedd to consider the financial and
oversight arrangements for the work of the Electoral Commission in relation
to devolved Welsh elections and devolved referendums

64. The COWA 2006 (as amended by the WA 2017) provides the Assembly with
competence to legislate on the following matters as they relate to Assembly and
local government elections in Wales:

. the financing of the Electoral Commission (EC);

. The preparation, laying and publication by the EC of reports about the
performance of its functions;

" Provision by the EC of copies of regulations it has made, altered or
revoked.

65. Following the passing of the WA 2017, the EC initiated discussions with the
Llywydd on making the EC accountable to the Assembly for its work on Welsh
devolved elections, and on such work being financed by the Assembly. The EC also
held similar discussions with the Scottish Parliament following the passing of the
Scotland Act 2016 which provided the Scottish Parliament with competence to
legislate on the same aspects of the EC's arrangements in relation to Scottish
devolved elections.

66. It is understood the Scottish Government intends to introduce legislation on
electoral reform in 2019, and that this legislation will include provisions to:

" allow the Scottish Parliament's Corporate Body? to finance the EC's
work relating to Scottish devolved elections;

= Mmake the EC accountable to the Scottish Parliament for such work; and

. introduce specific changes recommended by the EC to the
arrangements for Scottish devolved elections.

Programme for Scotland 2018-19, Septemlber 2018.

37 The Scottish Parliament’s Corporate Body is the Scottish Parliament’s equivalent of the National
Assembly for Wales Commission.
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3.3.4. The need for a regulation-making power to implement Law
Commission recommendations

67. As part of its Eleventh Programmme of Law Reform, the Law Commissions of
England and Wales, Scotland and Northern Ireland conducted a joint electoral law
reform project. Its interim report*® published in February 2016, made
recommendations to rationalise the current laws relating to elections into a single,
consistent legislative framework, which provided consistency across different
elections (subject to differentiation due to the voting system or other justifiable
principle or policy). Its recommendations covered issues including the manner of
voting, electoral offences, and the regulation of campaign expenditure. To date,
the UK Government has not formally responded to the Law Commission’s interim
report.

68. The Assembly Commission’s consultation therefore asked whether legislation
to reform the Assembly’s electoral arrangements should implement the Law
Commission’s recommendations in relation to the conduct and administration of
elections.

69. Of the 420 responses to this question, 57 per cent (240) considered that the
Assembly should legislate to implement the Law Commission’s recommendations
in relation to the conduct and administration of elections.

70. Reflecting this majority view, the Bill enables the Welsh Ministers to make
orders to ensure that elections in Wales are administered in a way that is
compliant with the recommendations for electoral administration made by the
Law Commission.

71. This provision has been drafted so as to ensure that:

. the power may only be used to give effect to recommendations of the
Law Commission in relation to the rationalisation of electoral law; and

. the power will be subject to the affirmative procedure.

3.3.5. The need for extending the deadline for the first meeting of the
Assembly after an election

72. In common with the other devolved UK legislatures, the way in which the
Assembly operates (i.e. its procedures and practices) are determined by a
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combination of legislative provisions, the Assembly’'s own Standing Orders,
practice and precedent.®

73. The requirements that are set out in legislation are mostly found in the
GCOWA 2006. The WA 2017 gave the Assembly power to change certain provisions
in the GOWA 2006 that govern its internal ways of working.

74. |n light of historical experience - and in line with reforms previously made to
the arrangements of the Scottish Parliament by the Scotland Act 20124 - the
Assembly Commission proposed that the GOWA 2006 should be changed to
increase the time limit on when the first meeting after an Assembly election must
be held. Specifically, the Commission proposed that the time limit should be
increased from 7 days to 14 days, thus extending the opportunities for discussions
and negotiations between political parties after an election. This is particularly
important for proportional electoral systems such as that in use in the Assembly,
which may be considered less likely to produce majority one-party governments,
and where such discussions and negotiations may have a substantial political
impact for years to come.

75. The Assembly Commission’s consultation* asked respondents whether they
agreed that the GOWA 2006 should be amended in order to give the Assembly
greater flexibility to determine its own working practices and arrangements
through its internal procedures rather than in legislation.

76. Of the 770 responses to a question, 60 per cent (460) supported the
proposed reforms to provide greater flexibility for the Assembly to determine its
own ways of working, with 30 per cent (240) opposed.

77. The Bill includes provision to amend the relevant provisions in the GOWA
2006 to increase the time limit for the first meeting after an Assembly election
from 7 to 14 days.

39 Standing Orders are the formal rules that set out the Assembly's procedures. They are agreed,
and can be amended, by a resolution of the Assembly on the basis of a two-thirds majority. Any
changes must be proposed to the Assembly by the Assembly’'s Business Committee, which
includes representatives of all parties represented in the Assembly.
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3.3.6. The need for clarifying the Assembly Commission’s powers to charge
for goods and services

78. Schedule 2 of the GOWA 2006 makes provision in relation to the Assembly
Commission’s powers to charge for goods and services, whether or not those
goods and services are in connection with the discharge of its functions. The
power to charge for goods and services in connection with the discharge of
functions (paragraph 4(2)(b)) is unambiguous.

79. Paragraph 4(4) of the GOWA 2006 makes provision in relation to the
Assembly Commission’s powers to charge for goods and services which are not in
connection with the discharge of its functions. This power, for example, allows the
Commission to sell goods in its Assembly shop.

80. However, the provisions in the legislation are ambiguous, as they refer to the
sale of goods and the provision (rather than sale) of services. Consequently, it is
unclear whether the Assembly is able to charge for services which are not in
connection with the discharge of its functions, for example filming on the
Assembly estate.

81. In Northern Ireland, similar provisions are interpreted as allowing the
Northern Ireland Assembly Commission to charge for the provision of services not
in connection with the discharge of its functions.

82. The Bill has been drafted to resolve any possible ambiguity by clarifying that
the Assembly Commission can charge for the provision of services (as well as
goods) not in connection with the discharge of its functions.

83. For clarity, the Assembly Commission has no plans to charge for services
delivered other than in connection with its functions. However, clarifying the
legislation to remove the ambiguity would reduce the potential for any future
legal challenge.

34. The rationale for not addressing particular matters within the
Bill

84. Explanatory Memorandums to legislation typically set out the rationale and
need for what “is” in a particular Bill, but do not typically set out a rationale for
what “is not” in a particular Bill.

85. However, given the wider context of the Expert Panel's recommendations,
and the Assembly Commission’s two-phase legislative approach, it is considered
appropriate that this Explanatory Memorandum sets out the rationale for not
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addressing a number of matters in this Bill. These are considered in the
subsections below.

3.4.1. Rationale for the Senedd and Elections (Wales) Bill not addressing
the number of Members at the Assembly, and the elector